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NOTICE TO UNIVERSITY PRESSES / 
BOOK REVIEWERS 


University Presses and Book Reviewers may 
contact the Magazine for book reviews an new 
law publications. The ideal word length should 
be around (000 words in a clear format 
preferably on Word document. However if a 
longer review is needed prior consensus must 
be had as editing would vitiate the essence 
and the quality of the review. 


EDITORIAL 


Wade and Forsyth's Administrative Law, 
published by the Oxford University Press, is 
a publication that has reached its 
12" Edition. The first edition was 
published in 1961. It provides an in-depth 
and a comprehensive analysis of the 
principles of judicial review and the 
administrative arrangements of the United 
Kingdom. The 12" Edition has been 
meticulously updated as the law reforms and judicial 
interpretations progressed. We have had the pleasure of 
interviewing Professor Christopher F. Forsyth, University of 
Cambridge the world renowned Author of this book. He 
has expounded some of the intricate issues concerning 
administrative law. His book has been cited by courts 
throughout the Commonwealth world where English 
common law is practiced. 


Retrospective legislation has often been challenged as 
being unconstitutional and in the UK its legitimacy is often 
questioned as it goes against the very principles of the rule 
of law. We have provided a feature on this issue. 


Conscientious objectoris a person who resists doing 
something which he believes to be morally repugnant. 
One may not like to serve the armored forces either 
because of the fear or the force of circumstances to kill 
another person. Yet in some cases it goes against one's 
religious beliefs. The debate in the House of Lords does 
provide some insights into moral aspects of being a 
conscientious objector. 


We have provided a tribute’ to late Justice 
C.G.Weeramantry a former Judge of the International 
Court of Justice. Justice Wereamantry has contributed 
immensely to legal scholarship. He has published several 
books and his judgments at the ICJ are novel. 


We trust the May issue provides you with a rich source of 
law and jurisprudence. If you have any comments please 
feel free to write to us. 


Srinath Fernando, 

LLM (UK), LLM (Colombo) 
Editor-In-Chief / Publisher 
01 May 2023 


INTERVIEW - Prof. Christopher Forsyth, KC 
Emeritus Professor of Public Law, University of 
Cambridge 


Wade & Forsyth’ 
ADMINISTRATIVE 
LAW 
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Professor Forsyth has been and is 
involved in working with or advising 


governments over constitutional 
developments (including judicial 
review) in several (mostly 


Commonwealth) countries. He has 
also been involved in training civil 
servants in good decision-making in 
several jurisdictions. (For instance, on 
behalf of HMG he taught 
“Administrative Law and the Civil 
Service” on three courses held at the 
Civil Service College to train civil 
servants for the reformed South 
Africa.}. He has given invited evidence 
to many Law Commissions and Select 
Committee in several 
jurisdictions. Most noteworthy was his 
employment by the Government of 
Malawi as Technical Adviser on 
Constitutional Reform to the Law 
Commission of Malawi during July and 
September 1998. This involved inter 
alia drafting the Constitutional Report 
of the Law Commission and the 
drafting two Constitutional 
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Professor Christopher Forsythis the 
Emeritus Sir David Williams Professor 
of Public Law in the University of 
Cambridge and is Honorary Professor 
of Law in the University of 
Stellenbosch. He is an Honorary 
Member of the Advisory Board of the 
Faculty of Law of the Chinese 
University of Hong Kong. He is an 
Academic Bencher of the Inner Temple 
and a barrister (practising from 4-5 
Gray's Inn Square). He is the author 
with the late Sir William Wade QC 
of Administrative Law (OUP, 11th ed, 
2014) a standard work relied on and 
regularly cited as authoritative by 
students, scholars and judges across 
the common law world. He is also the 
author of Private International Law 
(Juta & Co, 5th ed, 2012), an 
authoritative standard textbook on 
the RomanDutch conflict of laws for 
students and practitioners; it is 
regularly relied upon by the courts in 
Roman-Dutch jurisdictions across 
Southern Africa. 


public conduct is a hindrance to 
human progress? 


Prof. Christopher Forsyth KC: There are 
many such suggestions made through 
the years and | have made some of 
them myself. What one has to 
recognise at the beginning is that 
although we want the exercise of 
public power to be moderated and 
controlled by law, considerable power 
must, in a democratic constitution, be 
reposed in the hands of the 
democratically elected decision maker. 
Thus one must always be sensitive in 
dealing with administrative law and 
recognise that it is not appeal. This can 
also be put by saying that 
administrative law is about review and 
not about appeal. When a litigant 
challenges by way of judicial review he 
os she does so because they disagree 
with the substance of that decision. To 
succeed in their challenge they need 
to show not that the decision was wise 
or unwise, reasonable or 
unreasonable, they need to show 
there was some legal flaw in the 
making of the decision. This can 
sometimes be expressed by saying 
judicial review is about process and 
not the merits of the decision. So here 
comes and important point in 
understanding modern administrative 
law. Applications for judicial review 
invariably sail under false colours. The 
applicant invariably disagrees with the 
substance of the decision (which has, 
say, denied him or her a licence to 
carry our his or her profession). He or 
she wants a license so he disagrees 
with the substance of the refusal but 
his application for judicial review must, 
if it is to be successful, point to some 
failure of procedure that the rules of 
narwal justice were not obeyed or the 
refusal of the licence was done for an 
improper purpose or some such similar 
legal flaw. The point is that an 
application for judicial review must be 
presented as a failure of process and 
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Amendment Bills. Professor Forsyth is 
also a part-time judge, sitting as a 
Recorder in the Crown Court and as a 
Deputy High Court Judge in the 
Administrative Court. He is the author 
of many books and articles (about 100) 
some of which are listed below. 


KC The King’s Counsel: Prof Forsyth. 
Let me first express my profound 
gratitude to you for having consented 
to an interview with our Magazine. 
Your masterpiece Administrative Law 
published by the Oxford University 
Press - which has now reached its 12° 
Edition - is an indispensable book all 
legal practitioners who specialize in 
public law - must have in their library. | 
myself have studied administrative law 
at Masters level and have had to read 
your books and articles and the one 
titled ‘Of Fig Leaves and Fairy Tales: 
The Ultra Vires Doctrine, the 
Sovereignty of Parliament and Judicial 
Review’' published in the Cambridge 
Law Journal did leave a lasting 
impression on the intricacies of 
administrative law. It is truly an honor 
to feature you in our Magazine. 
Professor, why do you think 
administrative law is paramount in 
governing a country? 


Prof. Christopher Forsyth KC: 
Administrative law deals with the 
relationship between the state and the 
individual as such every wielder of 
public power must be able to justify 
that exercise of power by reference to 
the law and that law is administrative 
law. So if the state into exercise its 
mighty power with fairness and justice 
it does so through the application of 
the principles of administrative. 
Administrative law is thus crucial in 
establishing the rule of law. 


KC The King’s Counsel: There are so 
many administrative rules and 
regulations impacting on human 
conduct. Has there ever been a 
suggestion that over-regulation of 


maintained in the UK? | guess there 
have been three phases. First was 
before the EU accession, post 
accession after 1972 and now with 
Brexit. | can see three phases of law 
being interpreted in the backdrop of 
three epochs. 


Prof. Christopher Forsyth KC: The 
delicate balance that exists between 
Parliamentary Sovereignty and the 
Rule of Law has existed for a very long 
time and was recognised well before 
Dicey wrote on the subject, but in the 
UK it was recognised that Parliament 
was supreme following the Civil War in 
the 17th Century, if not earlier, and 
that the judges were independent so 
that everyone from the minister to the 
policeman who exercised public 
power does so under the direction of 
the judges. Living with this balance 
can be tricky but it in ingrained in the 
marrow of states that operate under 
the Rule of Law. It is a distinct and 
commendable achievement when a 
legal system adopts the supremacy of 
law. Although EU law does embody 
principles of the Rule of Law and the 
ECJ (European Court of Justice) is 
independent, survival of the Rule of 
Law in the UK has to do with our 
history and does not depend on the 
European law at all. 


KC The King’s Counsel: There have 
been occasions in the UK's legislative 
history where the Parliament had 
promulgated legislation with 
retrospective effect. | would like to cite 
the War Crimes Act of 1991. | am very 
much in favour of prosecuting those 
who have committed war crimes and 
they must be held accountable if there 
is evidence. However this argument of 
retrospective legislation goes against 
the very principle — which | believe is 
postulated by Dicey - that laws must 
not be enacted with retrospective 
effect hence a person cannot be tried 
for an offence if the conduct was not 
an offence at the time the offence was 
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not a disagreement over the merits of 
the decision. 


KC The King’s Counsel: How would 
you diagnose the net result of UK 
having got itself divorced from 
EU/Brexit. What impact does this have 
on the EU jurisprudence in UK? Does 
this not amount to giving 
preeminence to centuries of old 
common law principles which had 
been sidelined due to EU 
jurisprudence? 


Prof. Christopher Forsyth KC: EU law 
only ever applied in the United 
Kingdom because our sovereign 
Parliament had decided that this 
should be so. When, for political 
reasons, the UK by referendum 
decided to withdraw from the EU all 
that EU law ceased to apply. However, 
for practical reasons it would have 
been too disruptive to reject all that EU 
law in one fell swoop. When 
Parliament repealed the European 
Communities Act of 1972 (which had 
made EU law applicable in the UK) it 
made provision for much of the EU 
law to be retained so a lot of EU law 
remains in force and will doubtless 
become less and less prominent as 
time goes by. EU law has a vibrant 
and active administrative law and the 
will doubtless continue to be fruitful 
interaction between EU law and UK 
law in the foreseeable future. 


KC The King’s Counsel: Professor. Rule 
of Law is the fundamental doctrine by 
which every individual and every 
government authority must obey and 
submit to the law. In essence what it 
means in principal is that everyone is 
equal before the law and all must obey 
the law. UK does not have a written 
constitution however the rule of law, 
and the Parliamentary Sovereignty and 
court rulings are fundamentally the 
bedrock principles of the unwritten 
constitution. Could you please explain 
as to how this delicate balance is 


in recent times that a helpful device in 
determining whether a restriction on a 
human right is justified or not and 
when there is a conflict between two 
human rights which one is to prevail? 
But I think you have hit on the central 
difficulty. The Doctrine of 
Proportionality is tainted in far too 
many cases with subjectivity. There is 
no precise calculus that enables a 
judge to say that A's freedom of 
speech outweighs B's right to privacy. 
To measure one persons freedom of 
speech against another persons right 
to privacy in incommensurable. You 
are weighing apples against pears and 
there is no objective way in which this 
can be done so proportionality 
collapses. Not everybody will agree 
with everything | have said here. 


KC The King’s Counsel: Professor, if | 
may refer to the famous case in UK Rv 
North and East Devon Health 
Authority, ex parte Coughlan in which 
substantive legitimate expectation was 
the paramount consideration that 
underpinned the judicial 
determination. | find this 
determination somewhat tricky as 
previous administration could convey 
a policy measure which might not 
have been given the full measure of 
logical reasoning. There could even be 
a lacuna in proper reasoning or 
information vital to a proper decision 
might not have been available or 
discovered long after the decision had 
been made. (Eg: conveying the 
impression that a public facility could 
be available for life). Would not this be 
a dilemma to the incumbent 
administration? Do you think that the 
doctrine of legitimate expectation 
must be critiqued in such a way that 
priorities of the government too must 
be given pre-eminence provided 
priorities are of national concern? Can 
the Government - for example - take 
over the Mardon house on the pretext 
of land acquisition for development 
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committed. What is your take on this 
Professor? 


Prof. Christopher Forsyth KC: 
Retrospective legislation is contrary to 
the Rule of Law and is to be 
deprecated. If a particular act was not 
a war crime at the time it was 
committed then is is unfair that a 
person be tried and punished for it. 
But it is not as easy as all that. It was 
not that the commission of War Crimes 
was not against the law in 1991 it was 
just that the UK courts did not have 
jurisdiction to try foreigners for war 
crimes so they had to give themselves 
that power by the 1991 act. | think 
that makes a slight difference 


KC The King’s Counsel: Professor, | can 
still remember we had a lecture on the 
Doctrine of Proportionality and if | am 
not mistaken it is a concept which has 
been derived from German 
jurisprudence. What it means is that 
the action pursued must have a 
legitimate aim, whether the means 
deployed suitable to achieve that aim, 
and whether the action could have 
been achieved by a less restrictive 
alternative. | find that these four 
thoughts are a subjective matter for 
the Judiciary. It could be interpreted 
differently by various judges according 
to their own temporalities. Do you 
think this principle has not been as 
adequately critiqued as it should have? 
Could this principle be subjected to 
further critique? 


Prof. Christopher Forsyth KC: There 
have been articles and books without 
number written on the Doctrine of 
Proportionality - its roots go back to 
before the days of German 
jurisprudence in my opinion but you 
have struck on the important point. At 
the level of a slogan - that one should 
not take a sledgehammer to crack a 
nut. It works as a rhetorical device but 
at a more profound level it poses real 
challenges. It has come to prominence 


for a new fleet of ambulances. The 
Health Authority could not possibly 
argue that it didn’t have to pay the 
agreed price for the ambulances 
because in its judgement the money 
was needed to pay for other essential 
services. If Coughlan is seen as a 
contract case it is simply an example of 
the Health Authority making a bad 
bargain but being held to it. Viewed 
through the prism of private law this 
then becomes unexceptional and it 
seems to me the only circumstance in 
which substantive legitimate 
expectation has any place in our law. 


KC The King’s Counsel: Professor, as 
you know that the rule of law 
demands that the courts retain a 
supervisory jurisdiction over the 
exercise of executive power and this 
manifested in the doctrine of judicial 
review and this is primarily to guard 
against the excessive use of power and 
to ensure that executive actions are 
within the bounds of law. But 
sometimes the legislature removes the 
public from challenging the decision of 
the public authorities. Do you think 
ouster clauses are contrary to the 
principal of judicial review - hence it 
must be done away with? 


Prof. Christopher Forsyth KC: Ouster 
clauses are unattractive and do 
contradict the rule of law. In the 
majority of case however ouster 
clauses do not operate to exclude the 
jurisdiction of the court. This is because 
of the depth of the reasoning in 
Anisminic to the effect that the flaw in 
the decision making process meant 
that the decision was void and so not 
caught by an ouster clause. So the 
ouster clause does not prevent judicial 
review of a flawed decision. 


KC The King’s Counsel: There have 
been many critiques on the decision of 
the Privacy International on ouster 
clauses. Has it broken a new ground 
on ouster clauses? 


KC The King's Counsel - May 2023-7 


purposes or for a new highway to be 
built over Mardon house? 


Prof. Christopher Forsyth KC: 
Couglan’s case is a fascinating case. It 
may well be thought that it was rightly 
decided but for all the wrong reasons. 
What had happened, if you recall, is 
that Ms. Coughlan, who had been very 
seriously disabled, was told by the 
Health Authority that Marion House - 
an especially equipped facility for 
people with her disability - would be 
her home for life. Having said the the 
health Authority immediately started 
back tracking because is turned out 
whites was an extremely expensive to 
address Ms, Coughlan’s disabilities. Ms. 
Coughlan said that she had been 
made the promise that Mardon House 
would be her home for life and that 
meant that she had 3 substantive 
legitimate expectation of which she 
could not be lawfully deprived. Now 
there are difficulties with the doctrine 
of legitimate expectation of which you 
are clearly aware. Most obviously there 
was no procedural flaw in the decision 
making - Ms. Coughlan disagreed with 
the decision purely on the grounds of 
its merits. Moreover it is Ms. Coughlan’s 
concern was purely over the merits of 
the decision and that is contrary to all 
fundamental principles of 
administrative law. Also, the decision 
to open or c lose Mardon House is 
essentially a decision on the allocation 
of resources and it is for the health 
Authority, who has been given its 
funds by Parliament to decide how 
those funds are to be expended, 
Certainly the judges who heard 
Coughlan lacked the special expertise 
in resource allocation that might have 
justified them in being able to make 
this decision. But there is another 
aspect to Coughlan. When Coughlan 
is seen as a private law case and not a 
public law case it becomes rather 
different. Suppose there had been a 
contract in which the Health Authority 
agreed to pay double the market rate 


296(N) at 3181-3198.“ Could you 
please expatiate on this matter? 


Prof. Christopher Forsyth KC: The 
principal under consideration in the 
Hurley case was simply a 
straightforward application of the 
approach to ouster clauses. The 
particular technicalities of the 
definition of ‘unrest’ raises no issue of 
profound principal and | would advise 
you not to spend too much time on it. 


KC The King’s Counsel: Jonathan 
Burchall " argues that ‘Thirion J 
accurately stated the Hurley" principles 
which apply to arrests and then 
emphasised two important variables 
which affect the assessment whether 
‘reasonable grounds’ for an arrest 
existed: the reliability of the source and 
the nature of the information - ‘If the 
source is trustworthy, one would tend 
to regard the information as reliable 
despite the fact that the information 
itself may not be detailed or 
persuasive. On the other hand, if the 
reliability of the source is not beyond 
question the probabilities and the 
surrounding circumstances may be 
decisive.’ Sir what is your appraisal of 
this argument. This has some 
resonance to Wednesbury 
unreasonableness which is that 
decision is so unreasonable that no 
reasonable person acting reasonably 
could have made it. 


Prof. Christopher Forsyth KC: 
Jonathan Burchall is a thoughtful 
scholar and | am sure he has given this 
topic more thought than | have. 


' Christopher Forsyth, The Cambridge Law 
Journal Vol. 55, No. 1 (Mar., 1996), pp. 122- 
140 

“Jonathan Burchell 


https://www.sahistory.org.za/sites/default/file 
s/archive-files2/renov87.5.pdf accessed 21 
January 2023 


ÎÎ Minister of Law and Order v Hurley 1986 (3) 
SA 568 (A). 
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Prof. Christopher Forsyth KC: | think it 
is too early to say whether Privacy 
International is simply Amisminic in a 
new guise or whether it breaks new 
ground in this area so | have no more 
to say on this matter at this time.. 


KC The King’s Counsel: If | may venture 
into ‘discretionary justice’ in UK, some 
public functionaries are given 
discretion to make decisions. The 
Wednesbury reasoning is the best any 
public functionary could take 
cognisance of. However Wednesbury 
reasoning has now a new dimension 
such as the doctrine of proportionality. 
How do you define discretionary 
justice and how it is to be realised? 


Prof. Christopher Forsyth KC: This is 
too large a question to be answered 
within the compass of this interview. 


KC The King’s Counsel: Professor, your 
footnote 28 of the Article in the 
Cambridge Law Journal says ‘In brief 
the argument was the following: 
Regulation 1(1) defined “unrest” as 
“any activity or” which “a reasonable 
bystander” would consider a 
prohibited gathering (e. prohibited 
under other regulations), a physical 
attack on a member of the security 
forces or conduct which constituted a 
riot or public violence. The difficulty 
which the court at first instance had 
with this definition was whether it 
meant that a bystander in possession 
of more knowledge than the 
reasonable bystander could publish 
information about an incident with 
impunity? For instance, if a bystander 
knew that the particular gathering had 
been prohibited but that was not 
widely known (and so not known to 
the reasonable bystander), could that 
information about that gathering be 
freely published? This is a somewhat 
simplified definition of the concept of 
“unrest”. For the detail see 1987(3) S.A. 


where they were committed. That is a 
very serious step to take. It is not 
proposed to stop there. It is proposed 
to alter the laws of evidence which 
would be inadmissible in any other 
criminal case tried in this country 
especially for the purpose of trying 
these classes of cases, limited to two 
offences, and limited to the cases to 
which they would otherwise apply. If it 
is right to change the law of evidence, 
it is something that ought to be done 
for all offences. To do that 
retrospectively after 45 years is a very 
serious step to take. There is another 
factor that | hope other people will 
take into account. My noble friend 
Lord Ferrers referred to the difficulty of 
establishing a case according to the 
ordinary rules of prosecution evidence 
here. That is a formidable difficulty. It 
will probably take years to mount a 
prosecution and to bring it to trial 
under any of these cases.’ How about 
the defence? A man is entitled to a fair 
trial, and a fair trial includes the right of 
putting forward a defence. If there are 
any defendants, how will they be 
affected by the lapse of 45 years? | 
venture to say that the answer is that 
we have not the slightest idea. | 
venture to doubt the wisdom of this. 
With the promise that | have given that 
| shall read the report and try to digest 
its reasoning, | think it right at this 
stage that | should express my 
misgivings." 


It seems only one or two persons have 
thus been prosecuted under the War 
Crimes Act. The legislation was 
recommended by the War Crimes 
Inquiry Committee Chaired by late Sir 
Thomas Chalmers Hetherington KC 
former Director of Prosecutions. The 
Parliament should have investigated as 
to whether there had been a 
misalignment with the findings of the 
report and what had actually been 
achieved. By now - after 32 years - 
most of the War Criminals have long 
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The UK common law does not 
envisage restrospective legislation as it 
goes against the centuries old 
common law presumption. The UK 
War Crimes Act 1991 enabled legal 
proceedings or prosecution against 
anyone British citizens who had 
allegations of having committed war 
crimes during Nazi Germany or in the 
occupied territories under the watch of 
Fuhrer Adolf Hitler. The legislative 
rationale at that time was to ensure 
that these war criminals were brought 
to justice. If they were not persued 
they would otherwise have escaped 
justice and enjoyed life in a liberal 
society. They denied freedom to 
innocent Jews, hunted them, 
persecuted and killed in cold blood. 
One might argue that retrospective 
legislation would be abhorent in the 
context of law and human rights 
conventions but leaving war criminals 
unaccountable for their crimes would 
be even more abhorrent. The 
preamble to the Act says it was “to 
confer jurisdiction on United Kingdom 
courts in respect of certain grave 
violations of the laws and customs of 
war committed in German-held 
territory during the Second World War; 
and for connected purposes” The bill 
hit an iceberg and was rejected by the 
House of Lords. The special procedure 
had to be invoked as enumerated in 
the Parliament Acts 1911 and 1949. 
Lord Hailsham of St Marylebone said 
during the debate at the House of 
Lord.: “I shall of course read this report 
with the greatest care. However, | 
must at this stage express very 
considerable misgivings about what is 
now proposed. It is proposed to take 
jurisdiction retrospectively to try 
crimes, the horror of which no one can 
obliterate and no one will attempt to 
mitigate, which were triable at the 
time of commission, and at the time of 
the Nuremberg trial, only under either 
the Nuremberg statute itself or under 
the municipal law of the countries 


on Statutory Interpretation, 6th ed 
(2013), Comment on Code section 97: 
“If we do something today, we feel 
that the law applying to it should be 
the law in force today, not tomorrow's 
backward adjustment of it. Such, we 
believe, is the nature of law. “... those 
who have arranged their affairs ... in 
reliance on a decision which has stood 
for many years should not find that 
their plans have been retrospectively 
upset’.” 


A similar proposition was advanced by 
Lord Nicholls of Birkenhead in Wilson 
and Others v Secretary of State for 
Trade and Industry (Appellant). He 
argues that “The answer to this 
difficulty lies in the principle underlying 
the presumption against retrospective 
operation and the similar but rather 
narrower presumption against 
interference with vested interests. 
These are established presumptions 
but they are vague and imprecise. As 
Lord Mustill pointed out in / Office 
Cherifien des Phosphates v Yamashita- 
Shinnihon Steamship Co Ltd[1994] 1 
AC 486, 524-525, the subject matter of 
statutes is so varied that these 
generalised maxims are not a reliable 
guide. As always, therefore, the 
underlying rationale should be sought. 
This was well identified by Staughton 
لا‎ in Secretary of State for Social 
Security v Tunnicliffe [1991] 2 All ER 
712, 724: ‘the true principle is that 
Parliament is presumed not to have 
intended to alter the law applicable to 
past events and transactions in a 
manner which is unfair to those 
concerned in them, unless a contrary 
intention appears. It is not simply a 
question of classifying an enactment as 
retrospective or not retrospective. 
Rather it may well be a matter of 
degree - the greater the unfairness, the 
more it is to be expected that 
Parliament will make it clear if that is 
intended.” 


Retrospective legislation in the context 
of Human Rights Act 1998 
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since retired to hell. Yet there is an 
unfinished business as to the efficacy 
of legislation and what lessons could 
be learned from achieving legislative 
ambit and the results produced by the 
Act. This is certainly a case study for 
the Parliament on economic analysis of 
legislation. What was the lacuna in 
prosecuting war criminals when the 
Hetherington Inquiry was initiated? 
There was an obvious clamor that a 
number of war criminals were thought 
have taken British citizenship and 
could very well be held accountable. 


Legislative rationale. 


Professor Christopher Forsythe, 
Emeritus Professor of Public Law, 
University of Cambridge, argues that 
the legisitiive rationale of UK War 
Crimes Act 1991 was to grant 
jurisdiction to the UK courts.(Ref his 
interview with this Magazine on the 
question of UK War Crimes Act of 
1991). He posits that “Retrospective 
legislation is contrary to the Rule of 
Law and is to be deprecated. If a 
particular act was not a war crime at 
the time it was committed then is is 
unfair that a person be tried and 
punished for it. But it is not as easy as 
all that. It was not that the commission 
of War Crimes was not against the law 
in 1991 it was just that the UK courts 
did not have jurisdiction to try 
foreigners for war crimes so they had 
to give themselves that power by the 
1991 act. | think that makes a slight 
difference” 


It is also pertinent to refer to the 
judicial pronouncement of Lord Kerr in 
the Supreme Court case of Walker v 
Innospec Limited and others”. Lord 
Kerr articulated that “The general rule, 
applicable in most modern legal 
systems, is that legislative changes 
apply prospectively. Under English law, 
for example, unless a contrary 
intention appears, an enactment is 
presumed not to be intended to have 
retrospective effect. The logic behind 
this principle is explained in Bennion 


collectively with the connivance of the 
regimes in power. They would often 
destroy the evidence making it hard 
for a person to file a case against a 
military officer even under command 
responsibility. Here a prisoner is an 
accused of war crimes trying to 
defence himself. The dichotomy of this 
story is that many military offices have 
gone undetected for war crimes. 
Because civilians have not been able to 
trace them or unable to secure 
evidence against them or in some 
cases documents have been 
deliberately destroyed. 


“The applicant complains under Article 
6 of the Convention that the trial was 
unfair for the following reasons, 
cumulatively and individually: a) The 
time between the acts alleged and the 
trial was of such a length that 
combined with the nature of the 
evidence against the applicant, his 
ability to defend himself was so 
significantly impaired that he was 
unable to receive a fair trial. In 
particular, he was unable to trace 
witnesses to assist his defence; the 
delay made it more difficult to test 
effectively the prosecution's case; the 
first record of allegations was made 50 
years’ later, casting doubt on the 
reliability of the evidence; there was an 
absence of bodies or any forensic 
evidence; there were no exact dates, 
rendering it impossible to establish an 
alibi; witnesses’ recollection rendered 
their evidence less reliable and the 
applicant’s recollection and ability to 
instruct properly his legal 
representatives was diminished and 
impaired due to the passage of time”. 


In a constitutional democracy 
retrospective legislation would be 
tantamount to violating the 
fundamental rights of the people. The 
Constitution of Sri Lanka article 4(d) 
says that Courts are bound to respect, 
secure and advance the fundamental 
rights of citizens. However aricle 75 of 
the constitution says Parliament does 
have the power to enact legislation 
with retrospective effect. There is an 
all-powerful statement in article 13 
that State is an obligation to respect 
the comity among nations where 
primacy must be given to international 
conventions. This was 3 Classic 
exposition of the prosecution of a 
hijacker when he hijacked an ALITALIA 
flight from Delhi to Bangkok. The Sri 
Lankan Government was on the horns 
of a dilemma as to how he could be 
prosecuted because the Parliament of 
Sri Lanka had not ratified the aviation 
security related international 
conventions being a dualist State. The 
Government relied upon the article 13 
and ratified the aviation security 
conventions subsequently. 

Anthony Savoniuk Vs. United 
Kingdom” 


Antony Sawoniuk filed a case at the 
European Court of Human Rights in 
2001° and his defence was that he 
had not been accorded a proper trial 
because he was unable to call for 
witnesses either they are not known to 
the defendant nor they could be 
traced because he was a Polish 
prisoner serving a life sentence under 
the supervision of HM Prison Gartree. 
This proves the case that War Crimes 
are such serious crimes done 


Î UK Parliament Hansard, House of Lords https://api.parliament.uk/historic- 
hansard/lords/1989/jul/24/war-crimes-inguiry-report accessed 12 April 2023 


" Ibid. 


"UK Supreme Court https://www.supremecourt.uk/cases/docs/uksc-20 16-0090-judgment.pdf 


accessed 12 April 2023 


“ UK Supreme Court https://publications.parliament.uk/pa/ld200203/Idjudgmt/jd0307 10/will-1.htm 


accessed 12 April 2023 


" European Court of Human Rights Strasborg France. Anthony Savoniuk Vs. United Kingdom 


file:///C:/Users/SRINATH/Downloads/00 1-5878%20|1).pdf accessed 12 April 2023 


KC The King's Counsel - May 2023-11 


conscientious objectors who have been 
court-martialled, which involves 
imprisonment or detention in military 
barracks, also up to January 31, 1943, 195 
have been court-martialled once, 101 twice, 
33 thrice, 2 four times, and 2 five times; so 
that it will be seen that even the so-called 
"cat-and-mouse" treatment has not entirely 
ended. The position is made worse by the 
extremely bad conditions which now prevail 
in many of our prisons—conditions far worse 
than anything | ever saw when, many years 
ago, | myself was a prison visitor. In some 
cases the cells are dirty and badly heated. 
They may even be verminous. The sanitary 
accommodation is often wholly inadequate 
and extremely disgusting, and frequently is 
out of repair for long 360periods. The food 
is extremely bad, often insufficient in 
quantity and so dirty and badly cooked as in 
some cases to cause ill-health. The medical 
and dental treatment is also scandalously 
inadequate. Indeed an organization has 
recently been formed with the object of 
trying to get this abuse remedied. 


Victor Walker, widely known to his friends 
and relatives as a genuine and sincere 
conscientious objector, was turned down by 
the tribunals and sentenced to twelve 
months’ hard labour. He was in good health 
when he went to prison, but after some 
months he became seriously ill. His brother 
complained, but no notice whatever was 
taken of the complaint. When he was 
eventually released he was in a very serious 
state of ill-health and had to be taken to 
hospital, where he died a few months later. 
Very young conscientious objectors may be 
sent, in some cases, to Borstal institutions, 
where they have to associate with 
housebreakers, male prostitutes, forgers, 
black market dealers and persons convicted 
of assault. Sometimes they are bullied by 
their associates, and cases have been 
Known where the persons in charge of 
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THE DUKE OF BEDFORD had the following 
Notice on the Paper: To call the attention of 


His Majesty's Government to the 
unsatisfactory position whereby, through 
the failure of many tribunals to discharge 
their duties in a just and reasonable 
manner, and also through the failure of the 
Government to recognize the right of 
conscientious objection to fire-watching 
and to other compulsory work ordered by 
the Ministry of Labour, many persons of 
good character are being heavily fined or 
imprisoned, sometimes repeatedly for the 
same offence. To move to resolve, That the 
right to conscientious objection to fire- 
watching and to work ordered by the 
Ministry of Labour be henceforward 
recognized and that appellate tribunals 
should contain a majority of persons who, 
while fully prepared to recognize and reject 
the appeals of persons who are not 
genuine, have sympathy for the position of 
the sincere objector, whatever the grounds 
for his objection. 


The noble Duke said: My Lords, various 
attempts have been made, both during the 
last war and during the present war, to 
prevent the unfortunate spectacle of a 
Government professedly fighting for 
freedom and democracy inflicting fines and 
sentences of imprisonment upon people 
whose consciences do not allow them to 
obey the orders of the State. Unfortunately, 
however, only a limited degree of success 
has been achieved in this direction, partly by 
reason of the unsatisfactory composition of 
the tribunals dealing with conscientious 
objectors, and partly owing to the refusal of 
the Government in this war to allow 
conscientious objection in regard to fire- 
watching or industrial conscription. Up to 
January 31, 1943, about 2,500 
conscientious objectors have been 
imprisoned since the beginning of the war. 
About 305 are at present in prison. Of 


different light. It appears to him that at 
different stages in the war he has seen the 
prospects of a Fascist victory and the 
prospects of a Communist victory, but not, 
so far, a prospect of a victory in which 
freedom and democracy will play a very 
important part. Moreover, even in his own 
country he has seen a steady increase in 
State tyranny, vice, crime and disease. 


The position has been rather well summed 
up by a friend of mine who, though 
physically blind, possesses more true 
spiritual insight than 90 per cent. of ordinary 
people at the present time. Putting this side 
of the case from the conscientious objector's 
point of view, she says; War and Nazism are 
but two forms of the same thing. Both are 
based on precisely the same _ principle— 
namely, that it is right to resort to ruthless 
brutality on the off chance of bringing 
about thereby some end alleged to be good 
or necessary. Both have to teach the use of 
brutal methods. War's tyrannies are not so 
easily recognized as such because, with the 
usual human genius for self-deception, they 
are camouflaged under such euphemistic 
terms as ' compulsory National Service’ and 
‘Defence of the Realm.’ The war god is 
cleverer than Hitler in concealing the very 
existence of the chains wherewith he binds 
the body and mind of each of his captives. 


Many people are exasperated at the idea 
that the conscientious objector is having a 
safer and easier time than the serving 
soldier. Apart, however, from the fact that 
many conscientious objectors out of 
generosity of spirit are anxious, if the 
Government will allow them and so far as 
circumstances permit, to share the dangers 
and hardships of the serving soldier, if there 
is a case for equality of sacrifice it is surely 
not so much in the direction of the 
conscientious objector who opposes war 
and would end the war if possible, by a 
negotiated peace, as in the direction of 
those members of the Government and 
Members of Parliament who were 
instrumental in declaring war and refused 
to consider the question of a negotiated 
peace. It may be a matter of opinion 
whether they are right or wrong, but there; 
can be no doubt whatever as to the fact of 
their responsibility for the privations and 
dangers experienced by Servicemen. Again, 
some people are irritated by what they 
regard as the inconsistency of conscientious 
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these institutions have, out of spite, given 
them less than the normal food ration. 
Some time ago an extremely bad case of 
brutality to conscientious objectors who 
had been put into the Army occurred at 
Dingle Vale Camp, Liverpool. An inquiry 
was eventually made and some of the 
persons responsible received trifling 
punishments. Had they been Germans 
found guilty of similar conduct towards 
Poles or Jews by a tribunal dealing with war 
criminals, | think they would have been 
fortunate if they had escaped with less than 
five years imprisonment and twenty lashes 
with the cat. It is a very unfortunate fact, 
characteristic of war-time, that people seem- 
to be increasingly conscious of the acts of 
cruelty and oppression committed by the 
enemy and increasingly callous towards 
similar acts committed by their own 
Government. Even when these are brought 
to their notice they seem to con-cider the 
reflection, “How much worse things must be 
in Germany," a quite sufficient answer. 
Would they, | wonder, be satisfied if Hitler 
had excused concentration camps by saying 
"How much worse things have been in 
Russia"? A sad incident occurred some 
months ago when a young Oxford 
graduate who had 361been turned down 
by the tribunals committed suicide by 
throwing himself off the roof of his parents’ 
London flat. The whole question of the 
treatment of conscientious objectors is apt 
to be viewed with so much prejudice that 
before dealing at greater length with the 
actual abuses and the proper remedy | wish 
to make a few general observations. First 
and foremost, it is essential to remember 
that what really matters is not the 
reasonableness, or unreasonableness, of the 
conscientious objector's point of view in the 
opinion of other people; it is the persecution 
of perfectly sincere individuals who, in 
normal times, would be among the most 
well-behaved and useful citizens of the 
country. In spite of this, however, the 
conscientious objector's position is not quite 
so unreasonable, very often, as his critics are 
apt to imagine. A good many people, the 
longer the war continues and the more 
critical the country's position becomes, tend 
to become increasingly impatient with the 
conscientious objector and increasingly 
prone to ride roughshod over what they 
consider his prejudiced views. They would, 
however, do well to realize that the 
conscientious objector not unnaturally 
views the progress of the war in a very 


children of the Axis and Axis-allied 
countries, | estimate that we shall need 
somewhere in the nature of 6,380,000 
teachers. If America, as is not impossible, 
reverts to a policy of isolationism, and Russia 
does not take up the teaching question very 
keenly, we may have to provide the lion's 
share of this stupendous total. Mr. Ramsay 
MacDonald during the last war, after visiting 
a work camp for conscientious objectors, 
said: There is a large section of men who are 
doing what is called National Service. They 
go through the gaol; they are taken out; 
and they are sent to the land, to road- 
making, and so on, to do what is called 
National Service. | was in that 
neighborhood at the end of the summer 
and just looked at the place myself. It was 
really a most melancholy spectacle. There 
were these men doing work they were not 
trained to do. They had just come out of 
gaol where they had been serving on 
account of their defiance of the Military 
Service Act. They were quite unskilled in 
their work; they were soft of muscle; their 
hands were blistered; their backs were sore; 
and some of them had to go away on 
account of heart trouble, because of the 
strain from the heavy work. My point is that 
that was not national work. It was not 
useful work, because it could have been 
done far better by other men, working half 
the time at double the wages; and they 
could have taken half the time to finish the 
job. There was no enthusiasm on the part of 
these men in their work; there was no 
incentive in the work. The men simply felt 
that they were being punished and that 
they were asked to do this because 
the 364State wished to punish them. These 
men have got their conscientious 
convictions. Many of them said to me: ‘It 
would be the greatest pleasure in life to us if 
we could do what others are doing but we 
cannot do it. We want to do something. We 
are teachers; we are clerks; we have been 
accustomed to run shops, and so on, and 
we want to help the nation in work which 
we are capable of doing, but instead we are 
shoved on to this impossible task and asked 
to do work out of which we cannot get any 
satisfaction. My appeal is not for a soft heart, 
but hardness of head. My appeal is not for 
sympathy for these men, but for common- 
sense treatment. In regard to conscientious 
objection to fire-watching many people feel, 
of course, that it is absolutely ridiculous for 
anyone to object to putting out fires, but 
here again there is more to be said for the 


KC The King's Counsel - May 2023-14 


objectors in paying taxes which are largely 
used for war purposes and eating food 
which is brought over the sea at the risk of 
seamen's lives. But here again the 
responsibility is surely with the Government 
which compels citizens to pay taxes and 
uses those taxes for war purposes. It is also 
the responsibility of the Government that by 
reason of conditions of war seamen's lives 
are in great danger. 


Then there is another important issue. The 
factors which will decide the issues of this 
war, or some of them, are plainly what 
happens in Russia, our ability, or otherwise, 
to overcome the submarine menace, and 
the ability or otherwise of the Axis to make 
use of the advantage of their economic 
strength and of holding the interior lines of 
communication. It will not depend on the 
way in which we treat a few hundred or 
even a few thousand conscientious 
objectors; therefore we might just as well, 
surely, treat these people decently. Again, 
the morale of the Army and the efficiency of 
the war industry is not likely to be improved 
by forcing into them people whose hearts 
are not in their job. Mr. Bevin is reported to 
have said not long ago that we can afford 
to be tolerant to stubborn pacifists as men 
resolute against fighting do not make good 
fighters, and we want no bullying of sincere 
objectors. It must be remembered, too, that 
most conscientious objectors in their 
ordinary civilian occupations are already 
doing useful work, and it is, moreover, 
especially stupid when a pig-headed 
tribunal dealing with a conscientious 
objector who is perfectly willing to perform 
one useful kind of National Service insists on 
ordering him to do another, with the result 
that when he refuses he is sent to prison 
and the country gets no work out of him at 
all. 


These people who have a perfect passion 
for shifting the largest possible number of 
people out of their present occupations in 
the sacred name of National Service, would 
do well to remember that you do not 
necessarily assist the country by turning a 
hundred efficient clerks into a hundred 
inefficient cowmen, or a hundred efficient 
school teachers into a hundred inefficient 
forestry workers. In regard to the school 
teacher question, | might perhaps point out 
that if in the event of victory the plan is to 
be put into operation of educating all the 


Councillor Whittington, who had protested 
against the earlier decision, claimed that 
feeling in the town was very strong and the 
decision was reversed unanimously. Elphick 
received a further notice to report for fire- 
watching duty, but he still refused and was 
sentenced to 28 days’ imprisonment, which 
he served, being released on 15th February. 
He is still liable to a further prosecution and 
imprisonment. 


Two Church ministers have been 
imprisoned for failure to register for civil 
defence. The Rev. Sidney Spencer, a 
Unitarian minister, of Liverpool, was 
sentenced to one month's imprisonment; on 
two previous occasions fines for refusing to 
register had been paid for him 
anonymously; while Walter Abbott, Minister 
of Carrington Baptist Church, Nottingham, 
was sentenced to three months’ 
imprisonment and a further three months if 
he did not pay a fine of £100 for failure to 
register. Three members of the Friends War 
Relief Service living in Kentish Town were 
fined at the North London Police Court for 
failing to register but accepted the 
alternative of imprisonment. Another 
member of the Friends War Relief Service, 
who explained his inability to register on 
grounds of conscience, to the St. Albans City 
Police Court, was merely fined one shilling; 
yet earlier that day the same Court had 
fined twelve members of the 
Christadelphian Church £2 or £4 each. 
Some of them had previously been 
prosecuted for a similar offence. Up till 
February 22 eighteen women conscientious 
objectors had been prosecuted for 
refusing 366compulsory fire-watching. Of 
these at least six have gone to prison, three 
of whom are Quakers, including a lady 
doctor, Dr. Kathleen Lonsdale, of West 
Drayton, a research worker in X-ray 
crystallography, who is now in Holloway 
Prison. One of the most revolting features of 
the present state of affairs is the way in 
which members of the Society of Friends are 
being sent to prison, including even women 
and young girls. Even Hitler, | understand, 
shows consideration for a body of people 
whose religious sincerity and whose 
magnificent record for social service is 
recognized throughout the world. If this 
state of affairs is not remedied, when the 
history of the war is written these episodes 
will stand to the lasting disgrace of those 
who are responsible. Magistrates here are 
by no means greatly to blame. They have to 
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conscientious objector's point of view than 
meets the eye. He not unnaturally contends 
that if the Government do not want fires 
caused by air raids they have the alternative 
of ending by a negotiated peace the war 
which is the cause of the air raids and the 
fires, or if they do not go so far as that they 
might at least try to explore the possibility of 
coming to some arrangement with the 
enemy with regard to avoiding as far as 
possible the bombing of non-military 
objectives. | may say that | find throughout 
the country in quarters which are not in the 
least opposed to the war, a growing feeling 
in favour of such a measure, against which 
there is no reasonable or adequate 
objection. Mr. Herbert Morrison and Miss 
Wilkinson have made it very plain by their 
speeches that conscription for fire-watching 
was instituted in order to free men for the 
Fighting Services and for making munitions. 
Very naturally 3 sincere conscientious 
objector who holds war to be wrong 
objects to having himself used in order that 
other men may be free cither to kill or be 
killed. Many conscientious objectors feel 
that if they come under any compulsory 
Government scheme they may be ordered 
to fire-watch on premises used for military 
purposes. A good many objectors to fire- 
watching are conscientious objectors who 
proved their genuineness in the last war. A 
particularly idiotic state of affairs arises in the 
case of those conscientious objectors who 
are perfectly willing to do fire-watching in a 
voluntary capacity and are in fact doing so. 
These people in some cases have been sent 
to prison with the result that other people 
have to be 365found to do the work which 
they were doing. George Elphick, a 
conditionally-registered conscientious 
objector at Lewes, is undergoing a sort of 
cat-and-mouse treatment in regard to fire- 
watching. In December, 1941, he was fined 
£5 for refusing to fire-watch under 
compulsory orders. He served 28 days’ 
imprisonment instead. In April, 1942, he 
was again prosecuted for continued refusal 
to fire-watch and was fined £5, which was 
paid by a friend because of the threat of 
distraint. In May, 1942, he was prosecuted 
for the third time for maintaining his 
attitude. He was fined £5 with the 
alternative of 28 days’ imprisonment, and 
served the imprisonment, losing his job in 
consequence. In October, 1942, Lewes 
Town Council, on the advice of the Regional 
Commissioner's Office, decided not to take 
any further action, but a month later 


the tribunals and had spent three years in 
prison. Describing his experience in a 
military prison he said: for four days | was hit 
about savagely. | had a broken nose there; 
and | was beaten about until | collapsed 
more than once....This war, like the last, is a 
sordid game in pursuit of sordid 
objectives. After describing the applicant's 
views and quotations as "rubbish" and 
“potted nonsense,” the chairman of the 
tribunal announced that there would be 
unconditional registration. 


Some members of tribunals show such 
extreme prejudice against all conscientious 
objectors that | am often tempted to feel 
that they richly deserve a taste of their own 
medicine of imprisonment. Others show a 
special prejudice against certain classes of 
conscientious objector. Some deal 
reasonably well with those who claim 
conditional exemption, but when a claim for 
absolute exemption comes before them 
they begin to browbeat and bully in the 
most disgraceful fashion, although the law 
provides for the absolute conscientious 
objector, and he may be quite as sincere as 
any other. Some tribunals have a special 
Prejudice against Jehovah's Witnesses. | 
must say that the theology of Jehovah's 
Witnesses seems to me to be lamentable, 
and their objections to participation in war 
when based on that theology to be very 
weak indeed. Nevertheless, it is 
undoubtedly true, | believe, that such 
people are usually perfectly sincere and 
there is not the slightest reason why we 
should tolerate their being treated 368with 
special severity. Sir Nevile Henderson, in a 
White Paper, pointed out as a proof of the 
wicked and irreligious character of the Nazi 
regime, that Hitler was putting a number of 
Jehovah's Witnesses into concentration 
camps for refusing conscription; yet here we 
are doing the same thing, and nobody 
seems to turn a hair. 


Some tribunals have a special prejudice 
against conscientious objectors who seek 
the legal aid to which they are perfectly 
entitled. Others deal fairly enough with 
conscientious objectors on religious 
grounds but refuse to recognize equally 
sincere conscientious objection on the part 
of those whose objections are political or 
ethical. Sometimes, and here perhaps the 
wording of the Acts may عط‎ partly 
responsible, a tribunal refuses to see that a 
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carry out the law and sometimes they have 
expressed their regret in having to do so. It 
is the Government and the Government 
alone who are responsible. With regard to 
conscientious objection to industrial 
conscription the conscientious objector 
often feels that a State, one of whose major 
war aims is the overthrow of State tyranny, 
is obviously making a fatal mistake if in 
order to achieve its ends it sets up the very 
thing which it set out to remove in an 
accentuated form. This view is greatly 
strengthened by the growing number of 
persons in different political Parties who are 
saying quite openly that some of the worst 
features of State tyranny should be retained 
after the war. More than that, quite outside 
Government circles, many of that kind of 
person who has the typical "tyrant" mind are 
clamouring for the suppression of 
expression of opinion by everyone who 
differs from them whether it be on political 
or strategic matters. Whatever the military 
result of the war may be, the conscientious 
objectors, whose views | share, see 
Hitlerism, in the bad sense of the term, 
winning rapidly in the hearts and minds of 
our own people. 


Some conscientious objectors cannot take 
their orders for industrial conscription from 
religious motives; they feel that the work 
they are at present doing is work to which 
they have been called by God. This indeed 
would have been my own position during 
the last war, although | did not then realize 
that all war is wrong. | joined the work of 
the Y.M.C.A. in August, 1914, and if any 
attempt had been made to force me 
from 367it | would certainly have gone to 
prison. Sometimes also the conscientious 
objector may feel that he, or more often 
she, has a duty to look after some sick 
relative, and | am sorry to say that the 
hardships committees often display the 
utmost callousness in depriving some invalid 
of absolutely essential help for which he or 
she can get no substitute whatever. An 
unpleasant example of the brutal treatment 
of a conscientious objector in the last war, 
combined with an amusing but all too rare 
example of a chairman of a tribunal who 
would not allow his private opinion to affect 
the justice of his decisions, is provided by a 
case which came before the South Wales 
Tribunal on November 30. Ithel Davies, a 
well-known Swansea barrister, formerly a 
candidate for Parliament, told the tribunal 
that in the last war he had been rejected by 


taste of Hitler's methods." The men were 
then given a taste of Hitler's methods over 
here, by being all sentenced to twelve 
months’ imprisonment. It seems to me to be 
a pity that Mrs. Bailey does not consider 
joining the Russian Air Force. | remember 
some time ago hearing of an article entitled 
' My Aunt was a Bomber Pilot." Surely a 
Valkyrie like Mrs. Bailey would make a much 
better bomber pilot than member of a 
tribunal. A lady of such ferocity employed 
on the Eastern Front, would very likely be 
more than the equivalent of a Second Front 
somewhere else in Europe. Some attempt 
was made to end an unpleasant situation by 
introducing a measure to deal with what 
has been known as “cat-and-mouse 
treatment.” Under this conscientious 
objectors who have served sentences of 
imprisonment after a. certain period are 
allowed to appear again before an 
appellate tribunal. Un-fortunately, however, 
the protection given is only partial. 
Sometimes the Army authorities may evade 
this regulation by giving sentences of 
detention, which are not the same as 
sentences of imprisonment, and sometimes 
an appellate tribunal may decide to adhere 
to its original prejudice, or to support 
another tribunal in its prejudice—and | am 
afraid that it often is prejudice, and not the 
recognition of lack of sincerity in the 
objector. In a Herefordshire N.C.C. unit, 
Courts Martial have recently given 
sentences of detention, precluding 
conscientious objectors from an appeal to 
the appellate tribunal. Amongst others, L. 
Jacob, who had served 28 days’ detention 
and 93 days’ imprisonment, was sentenced 
last December to nine months’ 370further 
detention. In December, Ernest Thompson, 
who was sentenced earlier to 56 days’ 
detention, received six months’ detention 
from a Court Martial under the same 
President. Gilbert Lane was sentenced for 
the fifth time on December 31, and, 
although his earlier sentences had been 28 
days’ detention, three months 
imprisonment, six months’ detention and 93 
days’ imprisonment, he was sentenced to 
eighteen months’ detention. All these and 
other cases were deprived of further 
opportunity of appeal, and it is alleged that 
the Court Martial President showed great 
hostility towards them. | gather that the War 
Office are investigating this matter. Stanley 
Hilton, of Rochdale, was sentenced by his 
first Court Martial to one year's 
imprisonment, and his application to the 
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conscientious objector may not have a 
sincere objection to participation in all war 
but may have a perfectly sincere objection 
to participation in this war. He may, for 
example, feel that war on the Polish issue is 
a blunder which, if continued, is likely to 
land the British Empire in disaster. He may 
also be technically a British subject but be of 
German or Italian parentage. Or, again, it 
may be that he is married to a German or 
Italian wife, and he may feel that he cannot 
take part in a war which may involve him in 
killing his wife's relations, from whom he 
may have received great kindness. 
Obviously in such cases conditional 
exemption should be allowed, as almost 
always these classes of objectors are 
perfectly willing to take up some alternative 
service. 


Several outstanding examples of unsuitable 
persons who have officiated on tribunals 
may be cited. Judge Richardson, head of the 
Newcastle Tribunal, has said publicly that 
conscientious objectors should be cold- 
shouldered after the war. The decisions of 
his tribunal show what little chance of 
justice a conscientious objector has under 
such a Judge. Brigadier General Bagnal- 
Wild, presiding magistrate at the 
Nottinghamshire Hall, replied "Do not talk 
twaddle" to a religious objector who said 
that he followed Jesus Christ. No doubt 
Christianity does sound twaddle to the 
unjust Judge. Sir William Prescott, who, as 
Chairman of the Tottenham Bench, 
regularly sentenced conscientious objectors 
to the maximum penalties, recently gave 
proof of his devotion to the national cause 
when he was fined £500 for what the 
prosecution called “flagrant and gross 
evasion of petrol 369rationing In 
Edinburgh, on the appellate tribunal, Lord 
Elphinstone on three occasions told a friend 
of mine that the National Service Acts do 
not permit of unconditional exemption. 
When the clause in the Acts granting 
unconditional exemption was quoted to 
him, he replied: "We are the final judges and 
we say that there can be no unconditional 
exemption.” This is an abuse of function, for 
Lord Elphinstone was appointed under the 
very Act that says clearly that unconditional 
exemption can be granted. Mrs. A. J. Bailey, 
a Sheffield woman magistrate, told three 
conscientious objectors who on a former 
occasion had already been fined £5 each: "It 
is a pity that we cannot send you to 
Germany for a year; then you would have a 


appealed against this, but his appeal was 
turned down by the High Court. Fisher's 
superior on the housing work said that his 
work was indispensable and was 
Government work, and that he must be 
reserved. He was then sent to the same 
labour exchange for a reservation form, 
which was duly filled in and sent to the 
Ministry of Labour, and Fisher was told that 
everything was in order. Despite this he was 
sentenced at the Hamilton Sheriff Court to 
twelve months’ imprisonment. He served 
part of this sentence in Edinburgh, but, on 
appeal as a conscientious objector, was 
released by the Edinburgh appellate 
tribunal, on the condition that he returned 
to the work which he was doing before 
conviction or took up building work, Lord 
Elphinstone stating that Fisher was reserved 
at the time of his sentence, which should, 
therefore, never have been imposed at all. 


Fisher went again to the labour exchange 
and was told that he was no longer needed 
on his former job, that there was no 
building work available, and that he must 
take work in a mortuary. He pointed out 
that this was not in accordance with the 
conditions laid down by the tribunal, but 
the labour exchange told him that this did 
not matter and had nothing to do with 
them, and that if he did not accept this work 
he could have no other. He did not accept 
it, as it was not in accordance with what he 
had 372been told to do. Eventually he was 
ordered, with threats of further 
imprisonment, to take up building work at 
Kin-lochleven by the same Ministry which 
had previously offered him only 
employment which was not in accordance 
with his exemption conditions. The 
incompetence and unfairness of local 
tribunals are plainly shown by the fact that, 
although the appellate tribunals themselves 
are anything but beyond criticism, in nearly 
half the cases which have come before 
them the decisions of the local tribunals 
have been reversed, nearly always in favour 
of the appellants. It is a matter of great 
surprise and regret to me that so little care 
should be taken by the responsible Ministers 
and other persons with regard to the 
composition of tribunals, especially as some 
of these Ministers and other responsible 
persons have, in the past, been determined 
opponents both of conscription and of war. 
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tribunal was dismissed. His second Court 
Martial sentence was two years’ detention, 
which did not qualify him to apply again, 
although after strong representations on his 
behalf the unexpired balance of his 
sentence was remitted in February, 1942. 
Twenty days later, Hilton was court- 
martialled for the third time, and sentenced 
to two years’ imprisonment. Whilst serving 
this, his application to the appellate tribunal 
was again dismissed, and he is still serving 
the balance of this sentence in Durham 
prison. Gerald Henderson, of West 
Hartlepool, has been court-martialled five 
times, and sentenced to 28 days’ detention, 
four months’ imprisonment, six months’ 
imprisonment, seven months’ imprisonment 
and fifteen months with hard labour. Three 
times he has applied to the appellate 
tribunal for the review of his conscientious 
objection, and three times his application 
has been dismissed. Finally, in November, 
1942, the Northern division of the appellate 
tribunal decided that Henderson was a 
genuine conscientious objector and 
registered him conditionally upon doing 
full-time land, hospital or ambulance work. 
The balance of his sentence was remitted, 
and he was released from the Army. If the 
original tribunal who first heard 
Henderson's case had realized the 
genuineness of his conscientious objection, 
Henderson could have been doing useful 
work all the months that he has spent in 
prison. An extraordinary case, which shows 
the muddle in Government Departments 
when dealing with a conscientious objector, 
is that of Leigh Fisher, of 371Hamilton, in 
Scotland. Fisher was turned down by the 
local and appellate tribunals on the ground 
that his convictions, though sincere, were 
political. He was convicted and sentenced 
to thirty days’ imprisonment by the Sheriff 
Court in November, 1941. News of this 
sentence caused his aged grandmother to 
have a stroke, from which she later died. To 
enable Fisher to attend her funeral, further 
medical papers were held up. After this, 
Fisher signed on at the Hamilton Labour 
Exchange, where he was offered housing 
work, which he accepted, making sure that 
it was understood that he was a 
conscientious objector. His superior on the 
job confirmed that it was all right, and that it 
was Government work and that the 
Government had sent him to it. Immediately 
following this, the same labour exchange 
through another officer, sent him further 
papers for medical examination. Fisher 


Another flagrant case was that of a Quaker 
girl, Mary Cockcroft, only nineteen years of 
age, who would not accept industrial 
conscription on grounds of conscience. She 
could not go before a tribunal, because only 
women between the ages of twenty and 
thirty-one, who are liable for military 
conscription, are allowed to do so. On July 
1, 1942, she was fined £10 and then given 
another direction, and for maintaining her 
consistent attitude was prosecuted again on 
October 14 before the same court, which 
imposed a fine of £20 and two guineas 
costs. As she refused to pay the fine she was 
sent to prison for two months. | have seen 
this girl. She is a more child, a simple and 
sincere person, and again | say that such a 
persecution, especially of a member of the 
Society of Friends, is iniquitous. She, too, 
was one of the people who told me of the 
extremely bad food that is given in prison. 


The only adequate remedy for this state of 
affairs is the recognition of conscientious 
objection to industrial conscription and to 
fire-watching, much greater care with 
regard to the personnel of tribunals and the 
appointment on appellate tribunals of a 
majority of persons who, while quite willing 
to turn down obvious cases which are not 
genuine, are sympathetic towards the 
conscientious objectors’ position and are 
not mainly concerned with securing the 
largest possible number of people for the 
Services and war work. Those who think 
that this arrangement might result in too 
large a number of conscientious objectors 
being let off would do well to bear 
in 374mind the words of Professor G. C. 
Field, a member of the South Western Local 
Tribunal, who said: Whatever we may think 
of their judgment, the vast majority are 
perfectly honest people. The real shirker 
does arise but normally speaking such 
persons are extremely rare. It is better to 
allow a few frauds to escape rather than to 
punish a large number of the innocent. 


In conclusion | would remind your Lordships 
of the words of the late Lord Bryce: The 
primary duty of any citizen of a democracy 
is to refuse to obey a law which his 
conscience deems to be bad.Dr. John 
Clifford said: All our liberties are due to men 
who, when their conscience has compelled 
them, have broken the laws of the 
land. Mrs. Roosevelt, when asked a little 
while ago what she thought serving soldiers 


KC The King's Counsel - May 2023-19 


The position in New Zealand, | understand, 
is even worse, in spite of the fact that 
several members of the present Labour 
Government were themselves persecuted as 
conscientious objectors in the last war. The 
treatment there is, | Understand, ever 
harsher and more unfair than it is over here. 
Some seven hundred men are reported to 
have been sent, so far, to prison or 
detention camps, and several pacifist leaders 
have been imprisoned for up to two years 
for publishing pacifist pamphlets. In the 
worst detention camp, a small group of 
eight to ten conscientious objectors who 
met in a regular Bible class, on refusing to 
agree to an edict by the authorities that 
they should not discuss subjects connected 
with the war and post-war reconstruction, 
were sent to gaol. Such a state of affairs 
almost makes one despair of human nature 
in general, and of the human nature of 
Socialist politicians in particular. 


One of the most unpleasant features of 
industrial conscription is the number of 
women who are persecuted by heavy fines 
and imprisonment. A typical case is that of 
Alice Stubbings, of Shelton, Staffordshire, 
who was convicted at Tunstall Police Court 
on April 2, 1942, for failing to comply with a 
direction of the Ministry of Labour to take 
up work as a cleaner at the North 
Staffordshire Royal Infirmary, and was fined 
£2 with two guineas costs. She refused to 
pay, as she stated that the offence had been 
committed on grounds 37301 conscience. 
On May 11 she was summoned to appear 
again at the Tunstall Police Court on a 
charge that, having been convicted and 
having failed to comply, she did continue to 
fail to carry out the direction. This laid her 
open to a fine of £5 a day while the offence 
continued. She was sentenced to three 
months’ imprisonment, and the fine and 
costs imposed at the earlier hearing were 
commuted to twenty-eight days’ 
imprisonment, to run concurrently with the 
other sentence. Even when Mrs. Stubbings 
was released from prison she remained 
liable to further prosecution. In this 
connexion | would call attention to the fact 
that Mr. Bevin said in another place on 
December 9, 1941: Some women will be so 
absolute in their conscientious objection 
that they will not touch anything associated 
with war. They will be regarded as 
absolutionists and they will not be directed. 


VISCOUNT SAMUEL My Lords, | desire to 
raise a point of order arising out of one 
passage in the noble Duke's speech, in 
which he made certain reflections upon the 
action taken in one of the self-governing 
Dominions—namely, New Zealand. It is, | 
think, a well understood practice in both 
Houses of Parliament that no discussions 
should be raised at Westminster on any 
matter relating to the internal affairs of the 
self-governing Dominions, and especially 
that there should be no animadversions 
made against the Government of one of the 
Dominions, seeing especially that it is quite 
impossible that any reply could be given in 
this House. In these circumstances | feel sure 
that your Lordships would desire to take 
notice of the matter, in order that it should 
not be said in New Zealand or any other of 
the Dominions that the rule had been 
infringed and no comment made upon it. 


THE LORD PRIVY SEAL (VISCOUNT 
CRANBORNE) (Lord Ceci) My Lords, | was 
going to say a word with regard to the 
point of order that has been raised by the 
noble Viscount, and | may say on behalf of 
my noble friend who is going to reply that 
he also had been meaning to deal with that 
point. It is to my mind a matter of the 
utmost importance that we in this House 
should not presume to deal with matters 
which are the concern of His Majesty's 
Governments in the other Dominions. It is 
utterly contrary to the whole Constitution 
on which the British Empire stands. | 
imagine that the noble Duke was not aware 
of that particular fact; but | hope that in the 
many controversies which are dealt with in 
this 37GHouse that point will be kept most 
seriously in mind by all members of the 
House. It would be a deplorable thing and 
could only do harm to the structure of the 
Empire if such controversies as are raised in 
the noble Duke's speech arose. 

LORD ADDISON My Lords, | should like on 
behalf of my friends to associate myself with 
what the Leader of the House has said on 
that very important point. 

VISCOUNT ELIBANK My Lords, | desire to 
move the rejection of this Motion, but 
before doing so may | be permitted on 
behalf of your Lordships to welcome back 
our noble Leader, Lord Cranborne, to our 
midst after his illness? | am sure we are all 
very pleased to see him here again and are 
very happy that he is once-more restored to 
health. Your Lordships will not be surprised 
at the speech we have listened to this 
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would feel about conscientious objectors, 
replied: | should think that the boys who go 
through the war and who believe in what 
they are doing would have a respect for a 
conscientious objector who had an equally 
strong belief that he should not kill other 
people. We have put these conscientious 
objectors to work in this war. They are 
clamouring for more dangerous work. Some 
of them are already doing work which 
requires great courage, but not the taking 
of another man's life. It would certainly 
seem a. curious thing to me if a boy were 
not able to understand, having had deep 
convictions himself, that other people have 
a right to equally deep convictions, and that 
they should be respected. And finally | 
would remind you of what Mr. Winston 
Churchill has said: The rights which have 
been granted in this war and the last to 
conscientious objectors are well known and 
are a definite part of British policy. Anything 
in the nature of persecution, victimization or 
man-hunting is odious to the British 
people. Whether the Prime Minister was 
right in saying that victimization and man- 
hunting are odious to the British people, or 
whether he should rather have said they 
ought to be odious to the British people, will 
be shown by the test of whether Parliament 
is or is not prepared to remedy a very grave 
evil. | trust, anyhow, that no one will be 
deterred from doing this by-anticipating 
that a certain wrong-headed section of 
public opinion, influenced by the less 
reputable organs of the Press, would raise 
some clamour of protest. Anyone who feels 
himself inclined to take heed of such 
protests would do well to remember that by 
doing so he places himself in the same 
company as Pontius 375Pilate, who allowed 
himself to be intimidated by the spiteful 
clamour of the wrong-headed mob into 
condemning to torture and death the Son 
of God him- self. | beg to move the 
Resolution standing in my name. 


Moved to resolve, That the right to 
conscientious objection to fire-watching 
and to work ordered by the Ministry of 
Labour be henceforward recognized and 
that appellate tribunals should contain a 
majority of persons who, while fully 
prepared to recognize and reject the 
appeals of persons who are not genuine, 
have sympathy for the position of the 
sincere objector, whatever the grounds for 
his objection.—(The Duke of Bedford.) 


where ill-treatment may have been meted 
out. But to come here to-day and put all 
these cases with the object of trying to 
change the mind of Parliament with respect 
to the duties of conscientious objectors after 
they have escaped military and police 
duties, is not the usual procedure adopted 
in Parliament. The rdle which the noble 
Duke now sets out for conscientious 
objectors is, | submit, the most perfect one 
for any individual who wishes to skulk 
behind his neighbours and do nothing to 
defend or help his country or himself. 


| should like to go back to the National 
Service Act, 1941. The Second Reading of 
that measure was taken in your Lordships’ 
House on April.3, 1941. | wish to read a 
short extract from the speech made by the 
noble Lord, Lord Snell, who was speaking 
for the Government on that occasion, 
setting out the position with regard to 
ordinary citizens in this country as well as 
the conscientious objectors. This is what the 
noble Lord said: | need not go into detail in 
commending this Bill to your Lordships’ 
attention, but you may take my word for it 
that His Majesty's Government feel that the 
need does exist and that every effort has 
been made to meet that need in certain 
areas on a volunteer basis. Therefore, this 
Bill brings with it an element of compulsion. 
First of all, it makes liable to Civil Defence 
Service all those who are liable for service in 
the Armed Forces under the National 
Service Act of 1939; and secondly, the Bill 
seeks to impose similar liability upon those 
who have been registered under the Act as 
conscientious objectors on condition that 
they take up work under civilian control. It is 
not required that conscientious objectors 
should serve in 378the police, as that might 
involve the bearing of arms. Following upon 
that the noble Lord, Lord Snell, went on to 
say: This Bill does not ask the conscientious 
objector to defile his conscience by 
undertaking military service; it asks him to 
share with his fellows the task of carrying on 
the civil life upon which his own liberty and 
the liberty of us all depends..... But, if a man 
must revere the decisions of his own 
conscience, he must also beware lest he 
elevate one conception of duty in a limited 
sphere to the neglect of other moral 
obligations to the community and to Right 
itself. The noble Duke to-day has gone 
beyond what was then expressed by Lord 
Snell. It seems to me that he has an entire 
misconception of what the duty of a citizen 
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afternoon, coming from the noble Duke. In 
the past few months he has made several 
speeches of a similar nature in your 
Lordships’ House. His speeches have on 
every occasion been directed towards what 
| may frankly call helping the enemy. He has 
spoken to us about a negotiated peace, he 
to-day referred once more to a negotiated 
peace, whilst his speech was concerned 
almost entirely with trying to assist a certain 
section of the community to evade and to 
avoid all its civic duties. Well, every man has 
a right to his own opinion, but when in war- 
time his country is fighting for its very 
existence, and for all it holds dear against a 
determined and ruthless foe, who makes no 
effort to disguise the nature of the ferocious 
treatment he will mete out if he wins, and is 
showing every day that treatment in the 
countries which he has conquered, | have 
no hesitation in saying in the presence of 
the noble Duke—| prefer to say it in his 
presence—that, bearing all this in mind, his 
whole attitude towards this war is one that 
every-patriotic man and woman in this 
country deeply resents and, | might also say, 
despises. 


| now turn to the terms of the Motion. The 
noble Duke's Motion is divided into two 
parts. One is concerned with suggesting the 
right of the conscientious objector to escape 
fire-watching and work ordered by the 
Ministry of Labour—in fact, any work at all of 
any nature which he wishes to avoid. The 
second part of the Motion refers to the 
composition of the appellate tribunals. The 
speech of the noble Duke 377was mainly 
concerned with the treatment meted out to 
conscientious objectors in prison and the 
conditions under which they are held in 
prison. The other part of his speech was 
chiefly confined to accusing the tribunals of 
unjust sentences. Indeed it seemed to me, 
as | listened to his speech, that it was aimed 
at trying to stir up in the hearts of your 
Lordships a very deep sympathy with 
conscientious objectors in order to gain the 
other part of his Motion, which is to get 
them off doing any duty at all. My feeling is 
that it would have been much better if the 
noble Duke had presented a Motion 
concerned with the treatment of 
conscientious objectors after incarceration, 
or in cases where he considered they had 
not been properly sentenced, because in 
any assembly in this country—certainly in 
Parliament—you will always find that those 
present are prepared to consider cases 


risking and perhaps losing their lives in the 
air and on the sea. They take all this as a 
matter of course, and not only do not 
acknowledge the benefit that they are 
receiving but ask for more. They do not 
wish to do a hand's turn themselves to 
guard property from fire, whether their own 
property or not. They do not wish to guard 
from fire even the foodstuffs which come 
from overseas and are brought here at 
great risk to the lives of our sailors and 
airmen, but they are willing to eat this food 
when it has been brought here. They seem 
to be entirely oblivious of all the risk that has 
been undertaken in bringing it to this 
country. 


Indeed, it would seem as if conscientious 
objectors were trying to create a position for 
themselves, assisted by the noble Duke, 
under which they will have a fully-fledged 
Beveridge scheme of their own with no 
responsibilities whatsoever. From the cradle 
to the grave they are to bear no 
responsibilities. Like the lilies of the field they 
are not to toil, neither are they to spin. They 
appear to wish to become the pampered 
darlings of the community. This is the sort of 
picture, in other words, which has been 
presented to us this afternoon by the noble 
Duke. | feel sure that the country is quite 
prepared to see that any obviously unfair 
treatment which may be meted out to these 
conscientious objectors when in prison is 
thoroughly investigated and righted where 
possible, but it will mot accept the 
suggestions of the noble Duke that these 
people should be exempt from all duties, 
which every citizen ought to be glad to 
perform. So far as the position of the 
appellate tribunals are concerned, from 
what | know of them they are composed of 
men of great integrity and distinction and 
men of fairness and justice. The 380noble 
Duke referred several times to the noble 
Lord, Lord Elphinstone, and to certain 
judgments given in his Court. If your 
Lordships knew, as ١ do, the time and care 
and thought and trouble which Lord 
Elphinstone has given to this subject as the 
head of a tribunal during the past four years 
you would resent the suggestions that were 
made by the noble Duke, as | do, that Lord 
Elphinstone has acted in any other way 
than as a gentleman at the head of this 
tribunal. 
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of any country is. On the one hand, he 
suggests that 99.9 per cent. of the people of 
this country must, and shall, undertake 
duties of any character whatsoever which 
they may be told to do in order to defend 
this country and save it from the enemy. On 
the other hand, he claims that the 
remaining. 1 per cent. of the people shall be 
absolved from all these duties, that they 
should take no responsibility at all upon 
their shoulders except the responsibilities 
which they assume of their own accord, 
and which they themselves consider right. 


On the Second Reading of that measure | 
made a short speech, and at the end of it | 
said this: | hope .... it will not be understood, 
because of certain provisions in it regarding 
conscientious objectors, that it is intended 
as a Bill to make things easier for 
conscientious objectors than they already 
are; and | hope that His Majesty's 
Government will take perhaps 3 rather 
more severe opinion on this subject than 
that expressed by the noble Lord (Lord 
Snell) this afternoon, because unless they do 
| fear not only for the future but also for the 
present. To-day we have one further result 
of this Act in the noble Duke's 
representations. Even the noble Lord, Lord 
Faringdon, who admitted he was a pacifist— 
"a pacifist is, if you like," using his own 
words, "a conscientious objector, you may 
make the two terms interchangeable"—said 
this: In my view, the duties to be enforced 
under this Bill are not duties to which, at 
any rate, my own conscience would take 
any exception whatever. They are duties 
which, in my view, are more in the nature of 
acts of good neighbourliness than acts of 
military service. That was very well 
expressed, and | wish to acknowledge here 
to-day that since Lord Faringdon made that 
speech he has 379appeared in this House in 
National Fire Service uniform on a number 
of occasions. 


It is commonly agreed, | believe, that all 
decent able-bodied citizens will go out of 
their way to perform fire-guard and fire- 
watching duties, but not so the 
conscientious objectors. We know, because 
we have heard it and we have been told 
again this afternoon, that they consider it a 
right to be protected by their fellow-citizens 
not only in their person but also in their 
property. Thus, in their latest claim they are 
benefiting from their fellow-countrymen 


this subject although | take a deep interest 
in it. | may say, parenthetically, that | myself 
am a Christian Pacifist because | feel sure 
that such was the attitude towards war 
adopted by the Christian Church during 
practically the first three centuries of its 
existence, a practice adopted, as it believed, 
in consequence of the teaching of its 
founder. Because of my sympathies | have 
watched somewhat carefully the working of 
the tribunals, to which | have been more 
than once. | have seen at camps young men 
in training for the Friends' Ambulance Unit, 
and in addition from time to time have 
spoken with those who have been in prison. 
On the whole | think that it can be said that 
the tribunals are fair; they endeavour to be 
fair. They at times make mistakes, but we are 
all human and mistakes are to be expected. 


As | see the matter, it is the duty of the 
Government by the use of administrative 
right—we have come to recognize its 
existence, | believe, during the war, 
although in the old days when | read Dicey | 
was told it existed in France and not in this 
country—to introduce a certain elasticity and 
so end what are real 382though occasional 
scandals at the present time. | am sure that 
your Lordships all agree when you think of 
this matter dispassionately that the majority 
of young men who are conscientious 
objectors to war do not lack moral or 
physical courage. The need of moral 
courage is very great for a young man in 
these days, especially if he has been at one 
of our public schools, if he is to become a 
conscientious objector. When the noble 
Viscount, Lord Elibank, was assuming that 
no conscientious objector had physical 
courage or was willing to put out a fire, | 
thought of a story which happens to be true 
of two men of the Friends’ Ambulance Unit 
during the "blitz" on the East End of London 
in 1940. They were standing with their tin 
hats on looking at a church on which a 
number of incendiaries had fallen, and they 
were saying to one another "Ought we to 
put them out?" The query arose not from 
any hesitation as to the necessity of 
preventing the burning of property but 
from their attitude as to the theological 
value of a very "high" church. The end of the 
story your Lordships will like. They thought, 
in spite of their theological convictions, that 
they ought to put out the incendiaries, and 
they received a letter of thanks from the 
incumbent. 
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| cannot believe that the Government will 
let the noble Duke have his way over this 
claim to exempt conscientious objectors 
from these duties to which he has referred. | 
cannot think that they can do so in fairness 
or justice to the rest of the community. The 
noble Duke complains that a man is taken 
from one service to another and that he 
does not like it and complains that he is sent 
to serve in some other capacity in some 
other part of the country. But this is being 
done every day to many people in this 
country and why not to conscientious 
objectors? Why should they, of all people, 
be exempt from the ordinary law that has 
been passed at this time in order to further 
the terrific war effort in which we are 
engaged? | feel sure that the Government 
cannot accept the noble Duke's Resolution. 
In any case, | wish to say here and now that 
| am prepared, at the end of the discussion 
on this Resolution, to press the matter to a 
Division unless the noble Duke 
unequivocally withdraws and understands 
the feeling in this House, which | am sure is 
overwhelmingly against his Motion. | beg to 
move its rejection. 


THE LORD CHANCELLOR (VISCOUNT 
SIMON) May | explain? There is no necessity 
to move the rejection. At the end of the 
discussion the noble Duke will either ask 
leave to withdraw his Motion or he will not. 
If he does not ask leave to withdraw his 
Motion, the Motion will be put to the vote 
and be dealt with. If the noble Duke does 
beg leave to withdraw his Motion it is 
possible for any of your Lordships to refuse 
to give it to him. Again, that would produce 
a Division. That would be unusual, but there 
is no question of putting an Amendment 
now. 

THE MARQUESS OF SALISBURY My Lords, | 
should like to say, if | may, that | do not 
know what course the noble Duke will 
pursue at the end of this debate, but 3811 
earnestly hope, even if he does ask leave to 
withdraw the Motion, the House will not 
allow him to do so, and will refuse 
unanimously, perhaps with the exception of 
the noble Duke himself. 

THE LORD BISHOP OF BIRMINGHAM My 
Lords, although | cannot associate myself 
with all the noble Duke has said, | think he 
has done good service in bringing once 
again before this House certain questions 
connected with the problem, the very real 
problem, of conscientious objection. | have 
not previously spoken to your Lordships on 


compelled to do something like taking part 
in warfare, which is obviously contrary to a 
strong body of religious teaching. On the 
other hand, constantly young people are 
being told that they are helping the war 
effort if they are fire-watching. The Fire 
Service in which the noble Lord, Lord 
Faringdon, takes part is in the opinion of 
some of those here a part of the war effort. 
Because of that fact women of great 
earnestness and high character feel that to 
be enrolled for fire-watching would be 
helping the war effort and they refuse. Call 
it sheer obstinacy if you like, but obstinacy 
based on conscientious conviction. Is it not 
possible, when, say, a woman has once 
been before a court for refusal to fire-watch 
or the like and has been fined or 
imprisoned, the Ministry concerned shall 
direct that that particular person, whose 
honesty of conviction is not in question, 
shall not again be brought before a court? | 
think if such action were taken—and the 
cases affected would be relatively few—it 
would take from our present legal 
administration a stigma which is 
unfortunate. 


THE EARL OF GLASGOW My Lords, | will 
not keep you more than four minutes. | do 
not want to go into theological discussions 
with the right reverend Prelate, but | must 
refer to his statement just now that the 
teachings of the Church were against war. 
Your Lordships will know that one of the 
Commandments says "Thou shalt do no 
murder." It does not say "Thou shalt not kill." 
We are now engaged in a war and killing 
those who are murdering innocent people 
on the Continent. The inference that there is 
a bias by chairmen of tribunals against 
conscientious objectors is not correct. They 
are all men of integrity and they carry out 
their duties conscientiously. On the appeal 
tribunals, and on many other tribunals, 
there are trade unionists and that should be 
a guarantee, if such is required, of the strict 
impartiality of judgment which is shown in 
deciding these unsavoury cases, especially 
when it is realized that they are members of 
the Party opposite from which all cranks 
and conscientious objectors come. What are 
the motives of the conscientious objector? 
They come from religion, politics or 
cowardice. The tribunals have shown their 
lack of bias by exempting over 70,000 men 
on religious grounds. | simply do not believe 
that there are 70,000 deeply religious 
young Socialists in this pagan country. With 
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That | think is typical of the attitude of the 
majority of these young men. They have 
been given freedom from military service 
and they are doing their best to serve their 
country under such conditions as 
circumstances will allow. There has been in 
the administration of our law with regard to 
all such young men great success, although 
occasionally tribunals make mistakes. A man 
comes before an appeal tribunal, is turned 
down, goes to prison and may go to prison 
several times. ذا‎ that a necessity? Cannot we 
by some elasticity prevent such a calamity? 
A few weeks ago | visited His Majesty's 
prison in Birmingham, and | may say that 
that particular prison and some others of 
which | have personal knowledge is 
excellently run. The food, though simple, is 
not unwholesome, and according to the 
information which | have received from 
those who have been prisoners in it 
conditions are good. | was visiting a 
conscientious objector in the prison when 
the Chaplain drew my attention to a man 
who was there who, he thought, should 
not have been there. | saw the man. He was 
the son of a Quaker who was a 
conscientious 383objector in the last war. 
He told me his father served two years’ 
imprisonment in Wakefield gaol. This young 
man had been sentenced four times to 
periods of imprisonment, at first two periods 
of three months and then one of nine 
months. They had given him the best job 
within prison walls—assisting in the library— 
and he smilingly admitted that the 
authorities had done all they could for him. 
Here was a Quaker imprisoned four times, 
and one does not know how many more 
sentences of imprisonment may come. 
Surely it is a mistake. Such imprisonment 
does no service to the community. If it is 
generally Known that a young man of that 
type has been serving in prison it takes 
away the stigma which imprisonment 
ought to have. | wrote about this case to the 
Minister of Labour. | confess that the answer 
which | received did not seem to me to be 
wholly satisfactory, and | still hope that the 
Minister of Labour or his secretariat will feel 
it possible to direct that no further 
proceedings be taken against that particular 
young man when he is released. 


I come now to the new question that has 
arisen in connexion with compulsory fire- 
watching and the like. There | personally 
think it the duty of every citizen to help the 
State to the best of his ability, if he is not 


you do not improve the world or your own 
country. He is a Unitarian minister in 
Liverpool, and he has refused fire-watching 
by compulsion. He is a fire-watcher, but 
directly you say to him: "You have got to be 
a o fire-watcher," then he says: "I refuse to 
be dictated to as to what employment | 
choose in these days." And he has refused. 
He was fined or given the alternative of 
imprisonment. Supporters of his, unknown 
to him, paid the fine. A few months later, he 
was again charged with refusal, and again 
fined. Again the fine was paid by strangers 
and supporters of his. Now he has been 
charged again, and has been given a 
month's imprisonment, which, | think, he is 
serving at this moment. You may say that it 
is unreasonable and that it is foolish of him 
to behave like this. You may say it is a lot of 
fuss about nothing—but it is not so to him. 
He is obeying the voice 38601 conscience 
within him, which, as | have said, is 
something sacred that cannot be ignored. 
Here is a man, greatly respected, who has 
led an exemplary life, and you treat him to 
this cat-and-mouse method, in and out of 
prison. | am very glad that the noble Duke 
has brought this instance forward—of 
course he might have brought many more— 
because | do not believe that it is the wish or 
the desire or the intention or the policy of 
the Government to treat these men in this 
way. | am sure that it is not. They do not 
support this in-and-out cat-and-mouse idea 
of bullying these wretched people simply 
because they have conscientious objections. 
| remember in the last war a very convinced 
pacifist appearing suddenly in uniform. | 
said to him "You have changed your mind, 
then?" He said: "No, | have not, but | have 
not the courage to be a conscientious 
objector." The noble Viscount who has been 
trying to move the rejection of this Motion 
said that they were all cowards or shirkers. 


VISCOUNT ELIBANK | never used the word 
"cowards" or the word "shirkers." But they 
are shirkers. 


LORD PONSONBY OF SHULBREDE Well, | 
can add, perhaps, even to the noble 
Viscount'’s vocabulary. Now it requires 
enormous courage, not to sit in prison, not 
to endure physical suffering— 

THE EARL OF GLASGOW Excuse me, they 
become martyrs, do they not? 


LORD PONSONBY OF SHULBREDE | do not 
know about that. That is another thing that 
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regard to the people referred to in the 
Motion, the conscientious objectors whom 
it is suggested should be exempted from 
fire-watching, | would say: "Why not?" If the 
politicians were consistent they would allow 
it. If these gentlemen are permitted, because 
they have religious objections, to free 
themselves from the obligation and the 
honour of fighting for their country, of 
fighting the enemy in the field, then they 
should be exempted from fighting in his fire 
war against us. In my opinion any man who 
deliberately helps the enemy in this war by 
refusing to fight is making—to put it very 
mildly—a great mistake. In any other country 
but ours he would be put against a wall and 
shot. Conscientious objectors have, by their 
conduct, played into the hands of Hitler by 
causing our Armed Forces to be depleted of 
nearly three divisions of men. 

LORD PONSONBY OF SHULBREDE My 
Lords, | will not detain the House for more 
than a very short time, for there are other 
Motions on the Paper. Artists 385will tell 
you that if a ray of light is to be well 
depicted in a painting you must put next to 
it the deepest shadow possible. Well, | think 
we had a ray of light from my noble friend 
who is sitting by my side, and the deepest 
shadow possible, | am very glad to say, has 
been contributed by my noble friend 
Viscount Elibank. This question of 
conscience is a very difficult one to discuss. 
People measure consciences by their own 
and they seem to think that there is a sort of 
fixed thing, which is a conscience, on which 
there is a list of things you may do and 
which you may not do. | do not know if any 
of your Lordships have 3 conscientious 
objection to paying Surtax, because that is a 
method of supporting the war. | am afraid 
that | have no conscientious objection 
against drinking a cap of tea or smoking a 
pipe, which also helps in the war. 
Conscience is something very much more 
delicate and sacred than can be measured 
by whether you refuse or accept this or that 
or the other. But to condemn people 
because they have a respect for conscience, 
because they reverence conscience, and 
because they are ready to listen to those 
who have conscientious objections is a very 
mistaken idea. The noble Duke reviewed a 
good many cases. He just mentioned one 
case in which | am specially interested 
because it concerns a man who has been a 
lifelong conscientious objector; a man who 
has written books against war and who 
believes, like me, that by an orgy of force 


desirability of reforming the appellate 
tribunals—who incidentally, Nave nothing 
whatever to do with cases of these two 
kinds—by having them composed of a 
majority of sympathizers, instead of being 
composed of impartial persons. Some of 
your Lordships may recall that it fell to my 
lot, in 1939, to present to this House for 
Second Reading the Military Service Act of 
that year. Under Clause 13 of that Act, 
which I recall quite clearly to-day, it was laid 
down specifically that conscientious 
objection to military service was both 
recognized and tolerated by the 
Government. We have 388not in any way 
departed from that, nor do we depart from 
it to-day; but the attitude of His Majesty's 
Government towards conscientious 
objectors has since been clarified upon two 
separate occasions. The Secretary of State 
for Home Affairs, early in 1941, stated in 
another place that it was not intended to 
prescribe that conscientious objectors 
should be exempted from the general 
obligations of the Defence Regulations 
relating to fire-watching. Again, in the same 
year, and during the passage of 
the National Service Act, my right 
honourable friend the Minister of Labour 
stated that, while conscientious objection to 
military service was recognized, 
conscientious objection to direction into a 
civil occupation was not recognized, and 
Civil Defence was in fact regarded as a 
civilian occupation and not as a military 
service. | think that those two remarks, 
made by responsible Ministers, sum up very 
clearly the views of the Government, from 
which we are not prepared to depart; nor 
are we aware of any new Circumstances 
which have arisen since that time which 
should cause us to make any such 
departure. It is not my wish, in view of the 
other and very important Motions which 
stand on the Paper, to delve into any details, 
but I think that | should make it quite clear— 
indeed, it should be obvious to everybody— 
that if any man or woman fails to perform 
the duties which are prescribed by the 
Defence Regulations, he or she has in fact 
committed a crime and must accept the 
consequences. Moreover, it is now a well- 
known fact, upon which there is no shadow 
of doubt whatever, that if an objector 
wilfully and knowingly contravenes any of 
the Fire Prevention Orders, he is liable to 
prosecution and, if found guilty, to 
punishment. 
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requires a good deal of definition. But | was 
talking about the suffering which these 
people go through from isolation. They are 
cut adrift from people around them. They 
are pointed at with scorn and contempt. 
That is the usual thing that happens. And 
isolation as compared with the camaraderie 
and the co-operation enjoyed by those who 
join up is a very marked and difficult thing 
really to stand. No, my Lords, | suggest that 
we ought to give some sort of credit to 
them and not always sneer at them. | think 
it requires courage, too, on the part of a 
member of your Lordships' House to come 
forward and raise this question because 
contempt or expressions such as those used 
by the noble Earl, Lord 387Glasgow, and 
the noble Viscount, Lord Elibank, make one 
feel that there is no sympathy for these 
people and that, on the contrary, it is 
considered waste of time, waste of energy 
and waste of thought to pay any sort of 
attention to them. It is because | wanted to 
say a word on behalf of my noble friend 
who has had the courage to bring this 
matter forward, and on behalf of the right 
reverend Prelate who has supported him, 
that | have ventured to take up a few 
minutes of your Lordships’ time before the 
conclusion of this debate. 


THE PARLIAMENTARY UNDER-SECRETARY 
OF STATE FOR INDIA AND BURMA (THE 
EARL OF MUNSTER My Lords, | rise to give 
your Lordships the views which His 
Majesty's Government hold on the Motion 
which is now before you. | hope that you 
will not expect me to enter into a maze of 
detail and to reply to each case which the 
noble Duke quoted in the course of his 
speech. My object will merely be to give the 
view of the Government on both the cases 
which are mentioned in the Motion— 
namely, that of fire-watching and that of 
compulsory work. The Motion moved by the 
noble Duke, and on which he was so ably 
supported by his stable companion Lord 
Ponsonby, seems to imply that a chaotic 
state of affairs exists in the fire-watching 
services and in compulsory work duties 
which is due, in the noble Duke's judgment, 
to the inability of the tribunals to discharge 
their duties in a just 320 reasonable 
manner. Those were the words that he 
used. He then proceeded to move a 
Resolution which asks the Government to 
recognize the right of conscientious 
objection to fire-watching and to 
compulsory work, and alleging the 


committees to be composed of impartial 
persons who are absolutely unbiased one 
way or the other. That is why the 
Government reject the suggestion to pack 
these bodies in the way advocated by the 
noble Duke. | feel certain that the noble and 
learned Viscount on the Woolsack would 
hold up his hands in horror at the thought 
of a packed jury in the High Court who 
sympathized with the criminal in the cases 
which have to be tried there. Finally, the 
noble Duke, in the course of his remarks, 
referred to what he described as the bad 
conditions existing in the prisons of this 
country. | do not accept that and | know he 
is wrong. It might interest the noble Duke to 
know that practically all my life | have been 
associated with the prisons of this country 
and the suggestion which he makes is 
completely untrue. He further said that 
young conscientious objectors to military 
service who decline to work and who have 
been sent to Borstal institutions have food 
taken away from them and given to other 
boys. That again is completely untrue. | 
cannot enter into the cases which the noble 
Duke quoted in the course of his remarks. | 
have no doubt that every one of those cases 
received fair and sympathetic treatment 
during the hearing and that the sentences 
ultimately given were just in every detail. | 
sincerely hope, on behalf of the 
Government, that the House will decline to 
accept the Resolution. 


THE DUKE OF BEDFORD My Lords, | should 
like to say that, being a comparatively new 
member of your Lordships’ House, | was 
unaware of the custom of avoiding criticism 
of the Governments of the Dominions. The 
noble Viscount, Lord Elibank, entirely 
misrepresented me when he said that | 
wished to enable conscientious objectors— 
he more or less hinted all conscientious 
objectors, though he did not say so—to 
evade and avoid all civic duties. | suggested 
nothing of the kind. There are certain laws 
and regulations applying to conscientious 
objectors which give them exemption from 
military service, and in some cases absolute 
exemption; and to a great extent | was only 
pleading that those existing laws and 
regulations should be carefully, fairly and 
properly carried out. The vast majority of 
conscientious objectors are not absolutists; 
they are prepared to perform various kinds 
of useful alternative service, and | was 
merely suggesting that the tribunals should 
be so constituted that they would put those 
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Let me now turn to the question of the 
powers of the Minister of Labour to direct 
persons into compulsory work. The noble 
Duke should know that when a 
conscientious objector has been granted 
conditional exemption from military service 
it has never been my right honourable 
friend's intention to direct that person to 
perform any work which would be contrary 
to the conditions under which his 
exemption was granted. On the other hand, 
the conscientious objectors who have been 
granted exemption from military service 
without conditions must be regarded 
as 389available for civilian employment, and 
liable to direction into suitable work. | might 
further remind your Lordships that my right 
honourable friend has given an undertaking 
that he will not exercise certain powers 
which he possesses to compel persons who 
have a conscientious objection to war to 
take part in the manufacture, production or 
handling of munitions, or in fact any other 
work which is closely connected with, or 
allied to, the military side of the war effort. 
There is, of course, ample opportunity and 
scope for such persons as these to render 
assistance to their country in a wide variety 
of other occupations. | now come to the 
appellate tribunals, which the noble Duke 
condemns as being pig-headed, and who, 
he says, have not discharged their duties in 
a just or reasonable manner. | should point 
out that these appellate tribunals have 
nothing whatever to do with exemptions 
under the Fire Prevention Orders. It is 
always well, when moving a Motion about 
tribunals in this House, to know exactly 
which tribunal it is which is concerned. 
These appellate tribunals deal entirely with 
conscientious objection to military service. 
The only tribunals which are concerned 
with these other applications are the 
hardship committees, which receive all 
applications for exemption from duties 
under the Fire Prevention Orders on the 
grounds of medical unfitness or exceptional 
hardship. Their decision is final and 
irrevocable. They are independent bodies 
which have been set up by my right 
honourable friend the Minister of Labour, 
and he is perfectly satisfied that they have 
discharged, and are still discharging, their 
duties in an efficient and logical way. It is, | 
think, an absurdity to ask that these bodies 
should be composed of a majority of 
sympathizers with the sincere objector, 
whatever the grounds for his objection; it is 
quite obvious that it is far wiser for these 


person to say that, as that had been 
granted, he would put it to the honour of 
those who were exempted to do what their 
consciences allowed them to do in a 
voluntary capacity. If he did that | think the 
response would be immediate. The right 
reverend Prelate who spoke referred to 
prison food. | know that the conditions vary 
tremendously in different 392prisons; it 
depends a great deal on the prison 
governor—too much in my opinion. The fact 
that food is good in one prison is no proof 
that it is not bad in another. | think if 
another opportunity were given me | could 
undoubtedly bring forward abundant 
evidence that in many prisons it is extremely 
bad. 


١ thought ١ had made it quite plain that | 
was perfectly well aware that appellate 
tribunals have nothing whatever to do with 
fire-watching. There is no machinery at 
present at all for conscientious objection to 
industrial conscription and fire-watching. In 
my opinion there ought to be. Appellate 
tribunals naturally deal with ordinary 
conscientious objectors to military service 
who have been turned down by the 
ordinary tribunals. | was a little amused 
when it was suggested that because trade 
unionists were often members of tribunals 
we could therefore rely on their complete 
fairness and impartiality. Some prominent 
members of trade unions have the most 
violent bias in favour of war of any 
individuals | know. With regard to my 
suggestion that the appellate tribunals 
should have a majority of persons who, 
while quite prepared to turn down insincere 
conscientious objectors, would take a 
sympathetic, though not a biased view in 
dealing with genuine conscientious 
objectors, | did not mean to suggest that 
there should be a packed tribunal, but | did 
something that there should be something 
to offset the extreme bias, not universally 
present but undoubtedly commonly 
present, in the ordinary tribunals. 
Apparently great objection was taken to the 
idea of a bias in one direction, but no 
account whatever was taken of the very 
obvious bias—obvious to people who have 
attended many tribunals—which exists in 
the other. 


persons into the kind of job which they 
would do most willingly and most 
efficiently. Therefore, the net result of my 
suggestion, if it were put into operation, 
would not be to injure the country, but 
rather to help it by seeing that the smallest 
possible number of people were either 
being taken out of work altogether, by 
being put in prison, or were 391being given 
work in which they could perform their duty 
cheerfully and wholeheartedly. | would also 
like to point out that there is a vast number 
of moral obligations and civic duties which 
do not come under the heading of those 
which are ordered by a Government in war- 
time. One would think, to hear what the 
noble Viscount said, that the only moral 
obligation, the one sense of duty which he 
would elevate above all others, is the duty 
to obey the orders of the State. | should not 
be surprised to hear that statement coming 
from Hitler or Mussolini, but | must say | was 
a little surprised that it came from the noble 
Viscount, and it seems to support my view 
that Fascism is gaining a remarkably strong 
hold of the mentality of many persons who 
are least conscious of it. 


VISCOUNT ELIBANK Might | interrupt the 
noble Duke? What | did say was that people 
in the country ought to obey the order of 
the State in wartime. | was not talking about 
peacetime; that is an entirely different 
situation. 


THE DUKE OF BEDFORD A suggestion was 
made that | wished to enable conscientious 
objectors to avoid doing anything to put 
out fires, and it was also suggested that the 
majority of conscientious objectors desired 
to have their property made safe by other 
people and to take no part whatever in 
putting out fires. That is a gross libel on 
quite 99 per cent. of conscientious 
objectors. They would certainly put out fires 
and help their neighbours to put out fires in 
a voluntary capacity. It is the conscription 
that they object to, for the reasons | have 
given. And | am perfectly certain that if it 
were desired to increase the efficiency of 
the fire service, one of the best possible 
ways of doing it would be to allow 
conscientious objection to fire watching, 
and for the Prime Minister or some other 
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unrest is due largely to lack of 
understanding of other cultures...All 
must cooperate, or all will perish” and 
this “era of co-operation demands that 
the legal essence distilled from each 
culture be brought to the common 
service of the international order”. 


In one of his early presentations, while 
speaking at the World Congress on 
Equality and Freedom, St. Louis, 
Missouri in 1976, Christie astonished 
his listeners by citing works that 
proved the existence of concepts like 
justice, equality and state responsibility 
in the pre-Greek third-world literature 
dating as far back as 4000 years. He 
said that those fundamental legal and 
moral positions “became the 
antecedents of later legal and ethical 
developments among the Greeks and 
Romans”. Not just the religious texts, 
non-book practices of the African 
region were also highlighted as 
progressive models. In his entire 
address, he ensured that truth is 
spoken and the colonial hegemony 
over the modern ethical ideas be 
intellectually engaged like never 
before serving as the judge of the Sri 
Lankan Supreme Court, he had a 
vibrant academic stint as a Professor of 
Law at Monash University, Australia 
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Much has been written about Judge 
Weeramantry during and after his 
lifetime. He remains one of the few 
international faces of peace and justice 
who command equal reverence in 
both- East and West. This introduction 
is not to discuss his CV. You can access 
it on various sources available online 
including this. More important is 
to te//about him, discuss and 
propagate his ideas. Judge 
Weeramantry was lovingly called 
“Christie” by people close to him. We 
can afford to pick it up; and that would 
perhaps be in line with his legacy of 
challenging the dry, lifeless culture of 
the protocol, One of his most 
impressionable contributions was that 
he championed the idea of morality 
and found religion as an essential 
repository of it. He saw positivism as a 
hurdle in the realization of natural law 
principles, which according to him 
comprised the “higher law” that could 
prevail over the law of the states. 
According to him “international law is 
still in that formative phase wherein it 
must continually draw upon equity, 
ethics and a moral sense of humankind 
to nourish its developing principles” 
and that “the rationale for distancing 
international order from religion no 
longer exists”. For Christie, the “global 


The state is only one actor and as a 
global community, we all should rather 
strive towards a universal law than an 
international law per se. Sovereignty, 
as by the states, is also wielded by 
other “forces of globalism” even when 
they currently lack official recognition. 
In one of his books Universalising 
International Law, he says: “The 
universalisation of international law 
requires attention at several levels. 
Within the discipline itself perspectives 
need to be widened, so as to take in 
the full range of global traditions as 
sources of inspiration. It is against this 
composite network of worldwide 
experience and wisdom that its 
concepts need to be reexamined with 
regard to their adequacy for the vastly 
changed milieu in which they will 
need to function. This is essential to 
win...allegiance of the vastly extended 
community of nations. International 
law needs also to draw more freely 
upon the knowledge and insights of all 
disciplines, some of which, such as 
psychology, sociology, linguistics and 
comparative religion, despite their 
deep relevance to the understanding 
of international law, have tended to be 
neglected”. 


So we see the revered judge and 
friend of humanity donning different 
hats - of an anti-colonialist; a 
universalist; a humanist; a judge; a 
scholar and educator par excellence; a 
peace builder; an environmentalist and 
a revolutionary in his own unique way. 
For the honor of the legacy of these 
hats, which must be preserved at all 
costs, we at Weeramantry Centre wish 
to steer ourselves in good faith. In an 
era when “clash of civilisations” is an 
accepted political and ideological 
creed, Christie, through his works and 
ideas must continue to inspire, 
influence and live. 


and was involved in several important 
part-time assignments. This was 
followed by his long and rich tenure at 
the International Court of Justice 
where he delivered, probably the best 
of what he accumulated in his life as a 
lawyer-academic. His dissenting and 
separate opinions in high profile cases 
such as the Nuclear Weapons 
Case or Gabtikovo-Nagymaros 

Casehave acquired immortality by 
becoming indispensable reference 
points for the future development of 
international law. In these judgments, 
Christie deployed the legal technology 
recognizing contributions of several 
non-western civilizations (Asian, 
African, Latin American and Australian 
aboriginals) as the legitimate sources 
to inform the body of modern 
international law. He profusely 
invoked religious doctrines to assert 
that traditional principles are critical 
tools to achieve peace and harmony 
around the world, not just between 
humans but between humans and 
nature as well. At that time (and even 
today}, this was extremely radical to 
venture into for anyone at the ICJ 
bench. But Christie was blessed with 
rare grit and scholarly gumption. It 
helped him arrive at profound 
conclusions such as - ‘use or threat of 
use of nuclear weapons is absolutely 
prohibited by existing law - /n all 
circumstances and without 
reservation”. He chose peace over any 
possibility of war or destruction. This 
was unique as till his intervention as 
the ICJ judge, the jurisprudence of the 
court was largely positivist, state- 
centric or as the third world scholars 
say -Eurocentric. Christie filled the 
vacuum with humanism and reminded 
everyone of the real objective of 
setting up an international order in the 
first place. He always believed 
that tationality, humanity and 
concern for the human future are built 
into the structure of international law”. 


(Reference https://weeracentre.org/about-judge-weeramantry/ 
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ACOSTA- CALDERON V. ECUADOR JUDGMENT OF 24™ JUNE 2005, Inter- 
American Court of Human Rights, the court held that: “the principle of 
presumption of innocence constitutes a foundation for judicial guarantees. The 
obligation of the State is not to restrict the detainee’s liberty beyond the limits 
strictly necessary to ensure that he will not impede the efficient development of 
the investigations and that he will not evade justice derived from that 
established in Article 8 (2) of the Convention. In this sense, the preventive 
detention is a cautionary measure and not a punitive one. This concept is laid 
down in multiple instruments of International Human Rights Law. The 
International Covenant on Civil and Political Rights provides that preventive 
detention should not be the normal practice in relation to persons who are to 
stand trial (Article 9 (3). It would constitute a violation to the covenant to keep a 
person whose criminal responsibility has not been established detained for a 
disproportionate period of time. This would be tantamount to anticipating a 
sentence, which is at odd with universally recognized general principles of law.” 
In the instant case the criminal responsibility of the applicant has not been 
established, he has not been brought before any judicial authority nor charged 
for any criminal offence. The continued detention of the applicant without being 
tried is unlawful and a violation of his rights under the various international 
instruments referred to above. 


The act of the Defendant in the continued detention of the Applicant in 
circumstances where he had been granted bail in three different Courts of the 
Defendant, satisfied the conditions of bail and released, only to be re-arrested by 
the Defendant and detained incommunicado and without charge is to say the 
lease condemnable. Granted the Applicant may have committed a heinous crime 
for which charges are already pending in three Domestic Courts of the 
Defendant, which had granted him bail, he is entitled to due process. Even if he 
is suspected of additional crime he is still entitled to being charged expeditiously 
and either released or properly detained] on the orders of a competent Court, if 
not entitled to bail. It must be stated that the administrative or preventive 
detention of a person suspected of having committed a crime, as the Applicant in 
this case, does not disentitled him to due process. Any detention for a 
considerable period of time, as in this case over seven months is a gross violation 
of the right to personal liberty and security of the Applicant and a violation of 
the obligations of the Defendant as a signatory to the African Charter on Human 
and Peoples’ Rights, the International Covenant on Civil and Political Rights, the 
Universal Declaration of Human rights and Customary International Law. 


The Courts, Domestic, or International must rise up to the occasion by asserting 
their independence, providing succor to persons, even in the face of suspicion of 
having committed offences, no matter how heinous, discourage to the barest 
minimum executive lawlessness and impunity. If not so, our democratic society 
and its tenets will be drastically endangered. It may be the Applicant today and 
other persons tomorrow. The presumption of innocence which is the fulcrum of 
our criminal justice system must be preserved and respected no matter whose ox 
is gored. 


IN CONCLUSION, it is clear from the evidence and annexures produced before 
the Court, there is no legal basis for re-arrest of the Applicant after having been 
granted bail by three Domestic Courts of the Defendants. It appears that the sole 
aim of the re-arrest is to circumvent the grant of bail and by keeping the 
Applicant in custody through executive fiat unsupported by any law or order of 
Court. 
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SPECIAL MESSAGE TO THE PRESIDENT OF 
THE UNITED STATES OF AMERICA JOE BIDEN ON 
NATIONAL SECURITY OF CANADA, UK, NATO, ISRAEL, INDIA, JAPAN, SOUTH 
KOREA, AUSTRALIA AND NEW ZEALAND 


Dear Mr. President, 


The invention of hypersonic missiles by the perceived enemies of the United States would be a huge national 
security concern. The speed with which they are delivered will wreak havoc resulting in breaking the 
constitutional order of the United States which it had cherished for two centuries. The attack on the U.S. satellite 
communication facilities in space could be the first strike option against the U.S. It could cut off the President of 
the U.S from the Nation, from the Military Commanders and the civil government as a result you will not be able 
to communicate with U.S allies viz., Canada, UK, Europe/ NATO, Israel, Japan, South Korea, India, Australia, New 
Zealand, and elsewhere. Your position as Commander-In-Chief of the U.S forces would be meaningless if you are 
unable to communicate with the Nation. The key allies of the U.S., would lose confidence in your ability to wage a 
coordinated battle against the perceived enemies. The authoritarian regimes in the World would feel triumphant 
and forge new strategic alliances. 


We, KC - The King’s Counsel Magazine, call upon you to immediately appoint a Presidential Commission to inquire 
into the efficacy of the U.S constitution and whether it should be suitably revised or amended to deal with the 
new threats. This will ensure that the security of the strategic allies of the U.S too is quaranteed in case such an 
eventuality takes place. 


OVER TO YOU MR. PRESIDENT 


SRINATH FERNANDO, LLM, 
EDITOR-IN-CHIEF, 
KC — THE KINGS COUNSEL MAGAZINE 
No. 771, 47 LANE, RAWATHAWATTA, MORATUWA, SRI LANKA 
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